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The following agenda may not take into consideration all of the administrative regulations that may be removed to complete the
public comment process or deferred or withdrawn by promulgating agencies. Deferrals and withdrawals may be made any time prior
to or during the meeting.
Administrative Regulation Review Subcommittee
TENTATIVE Meeting Agenda
Tuesday, February 14, 2023 at 8 a.m.
Annex Room 171

1. CALL TO ORDER AND ROLL CALL
2. REGULATIONS FOR COMMITTEE REVIEW

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY
Division of Student and Administrative Services
Kentucky Higher Education Assistance Authority
011 KAR 004:080. Student aid applications.

KHEAA Grant Programs
011 KAR 005:001. Definitions pertaining to 011 KAR Chapter 005.
011 KAR 005:037. CAP grant student eligibility.
011 KAR 005:145. CAP grant award determination procedure.

OFFICE OF THE ATTORNEY GENERAL
Department of Law
Office of Consumer Protection
040 KAR 002:150. Cremation forms and inspections. (Not Amended After Comments)

GENERAL GOVERNMENT CABINET
Personnel Board
101 KAR 001:325. Probationary periods.

FINANCE AND ADMINISTRATION CABINET
Kentucky Retirement Systems
General Rules
105 KAR 001:411. Hospital and medical insurance for retired members and Kentucky Retirement Systems Insurance Fund Trust.
(Amended After Comments)

BOARDS AND COMMISSIONS
Board of Pharmacy
201 KAR 002:360. Naloxone dispensing. (Deferred from December)
201 KARO002:380E. Board authorized protocol s. -042023)(eterred fromiOctdber)di nary) (AEO0 e x|
201 KAR 002:380. Board authorized protocols. (Filed with Emergency) (Amended After Comments) (Deferred from January)
201 KAR 002:450. Unprofessional conduct of a pharmacy permit holder. (Amended After Comments) (Deferred from January)

Board of Optometric Examiners
201 KAR 005:002. Board administration and optometric practice.

Board of Licensure for Long-Term Care Administrators
201 KAR 006:060. Fees. (Deferred from August)

Board of Dentistry

201 KAR 008:016. Registration of dental laboratories.

201 KAR 008:520. Fees and fines. (Deferred from July)

201 KAR 008:571. Registration of dental assistants.

201 KAR 008:601. Mobile dental facilities and portable dental units. (Not Amended After Comments)

Board of Medical Licensure
201 KAR 009:470. Standardized medical order for scope of treatment form.

Board of Nursing
201 KAR 020:370. Applications for licensure.

Board of Social Work

201 KAR 023:016. Temporary permission to practice. (Filed with Emergency) (Deferred from January)

201 KAR 023:051E.Rene wal , termi nati on, reinst atl2x2008)n(Riled with Otdinacyp(Nat Amend¢dified e x pi r e s
Comments)
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TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
Game
301 KAR 002:219. Repeal of 301 KAR 002:224 and 301 KAR 002:226.
301 KAR 002:221. Waterfowl seasons and limits.
301 KAR 002:228. Sandhill crane hunting requirements.

JUSTICE AND PUBLIC SAFETY CABINET
Office of the Secretary
500 KAR 016:010. Funds disbursement from the elder and vulnerable victims trust fund.

Department of Corrections
Office of the Secretary
501 KAR 006:040. Kentucky State Penitentiary.

EDUCATION AND LABOR CABINET
Department of Education
Charter Schools
701 KAR 008:030. Charter school appeal process. (Filed with Emergency) (Deferred from January)

Department of Workplace Standards
Labor Standards; Wages and Hours
803 KAR 001:081. Board, lodging, gratuities and other allowances.

PUBLIC PROTECTION CABINET
Department of Insurance
Health Insurance Contracts
806 KAR 017:280. Registration, utilization review, and internal appeal. (Not Amended After Comments)
806 KAR 017:290. Independent External Review Program. (Deferred from January)

Department of Financial Institutions
General Provisions
808 KAR 001:170. Licensing and registration. (Deferred from January)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Health Services and Facilities
902 KAR 020:480. Assisted living communities.

Controlled Substances
902 KAR 055:110. Monitoring system for prescription controlled substances.

Department for Medicaid Services
Medicaid Services
907 KAR 001:082. Coverage provisions and requirements regarding rural health clinic services. (Amended After Comments) (Deferred
from October)
907 KAR 001:680. Vaccines for children program. (Not Amended After Comments)

Payments and Services
907 KAR003:010. Rei mbur sement for physiciansd services. (Not Amended After

Medicaid Eligibility
907 KAR 020:050. Presumptive eligibility. (Deferred from January)

Office for Children with Special Health Care Needs

911 KAR 001:060. Medical staff.

911 KAR 001:085. Early Hearing Detection and Intervention Program.
911 KAR 001:090. Appeals.

Department for Community Based Services
K-TAP, Kentucky Works, Welfare to Work, State Supplementation
921 KAR 002:006. Technical requirements for the Kentucky Transitional Assistance Program (KTAP). (Deferred from November)
921 KAR 002:500. Family Assistance Short Term (FAST). (Deferred from November)
921 KAR 002:510. Relocation Assistance Program (RAP). (Deferred from November)
921 KAR 002:520. Work Incentive (WIN). (Deferred from November)

3. REGULATIONS REMOVED FROM FEBRUARY®6S AGENDA
BOARDS AND COMMISSIONS

Board of Social Work
201 KAR 023:051. Renewal, termination, reinstatement of license. (Filed with Emergency) (Comments Received; SOC due 02-15-2023)
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EDUCATION AND LABOR CABINET

Department of Education

Charter Schools

701 KAR 008:010. Charter school student application, lottery, and enroliment. (Filed with Emergency) (Comments Received; SOC ext.
due 02-15-2023)

701 KAR 008:020. Evaluation of charter school authorizers. (Filed with Emergency) (Comments Received; SOC ext. due 02-15-2023)

701 KAR 008:040. Conversion charter school petition, conversion, and operation. (Filed with Emergency) (Comments Received; SOC ext.
due 02-15-2023)

701 KAR 008:050. Charter school funding. (Filed with Emergency) (Comments Received; SOC ext. due 02-15-2023)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Health Services and Facilities
902 KAR 020:470. Kentucky heart attack response and treatment recognition process. (Comments Received; SOC ext. due 02-15-2023)

*Expiration dates in this document have been determined pursuant to KRS Chapter 13A provisions. Other statutes or legislation
may affect a regulation's actual end date.
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STANDARD ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed under KRS Chapter 13A As Amended by 2021 Legislation

(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file all proposed administrative regulations with the Regulations Compiler. Filed regulations shall include public
hearing and comment period information; a regulatory impact analysis and tiering statement; a fiscal note on state and local government; and,
if applicable, a federal mandate comparison and any required incorporated material. Administrative regulations received by the deadline
established in KRS 13A.050 shall be published in the Administrative Register. Emergency administrative regulations become effective upon
filing.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on a proposed administrative regulation. The public hearing is held between the
21st and the last workday of the month in which the public comment period ends. Information about the public comment period shall include:
the place, time, and date of the hearing; the manner in which a person may submit written comments or a notification to attend the hearing; a
statement specifying that unless a notification to attend the hearing is received no later than 5 workdays prior to the hearing date, the hearing
may be cancelled; the deadline for submitting written comments; and the name, position, and contact information of the person to whom
notifications and written comments shall be sent.

Public comment periods for ordinary regulations end on the last day of the month following publication; whereas, public comment periods
for emergency regulations run through the last day of the month in which the regulation was published. For other ordinary regulations with open
comment periods, pl e asdminiatlatvoRegisteeof Keaticky. mont hd s

The administrative body shall notify the Compiler whether the hearing was held or cancelled and whether or not written comments were
received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with the
Compiler by the fifteenth day of the calendar month following the close of the public comment period.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation will be tentatively scheduled for
review at the next meeting of the Administrative Regulation Review Subcommittee. After review by the subcommittee, the regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. If a quorum is present, unless
the regulation is deferred or found deficient, an ordinary regulation shall be considered in effect upon adjournment of the appropriate jurisdictional
committee or 90 days after being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

NOTE: Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying
ordinary is extended) or upon replacement by an ordinary regulation, whichever occurs first. This index reflects the KRS Chapter 13A-established
expiration dates. Other statutes or legislation may affect a regulation's actual end date.

STATEMENT OF EMERGENCY
40 KAR 9:010E

The opioid crisis is the greatest public safety challenge of our
time. We see its effects every day in every corner of the
Commonwealth. It is reflected in our child abuse and neglect
statistics, in our crime numbers and in our human trafficking reports.
We see it in the halls of schools, the streets of our communities and
in our homes. Yet there is reason for hope. In February 2022,
Attorney General Daniel Cameron announced the finalization of an
historic $26 billion settlement with opioid distributors and a
manufacturer, which will return nearly $478 million to the
Commonwealth to address the opioid epidemic. To administer the
Commonweal thoés hal f of t hes eal
Assembly created the Kentucky Opioid Abatement Advisory
Commission within the Office of the Attorney General and charged
the Commission with establishing a process for eligible opioid
abatement programs to apply for settlement dollars. This emergency
regulation, the work of a Commission committed to starting the work
of addressing the terrible effects of the opioid crisis, establishes the
process for eligible recipients to receive funding for opioid
abatement work.

As required by KRS 13.190(7)(a), this emergency regulation is
needed pursuant to KRS 13A.190(1)(a)1 to meet an imminent threat
to public health, safety, and welfare. On or about November 3, 2022,
the Office of the Attorney General received the first settlement
payment. Because the Commonwealthd s ci ti zens
to experience the effects of the opioid crisis, an ordinary
administrative regulation is not sufficient because there is no
justifiable reason to delay the distribution of the settlement funds for
the many months it would take under the ordinary administrative
regulation process. With the Commission having toured the
Commonwealth to listen to the many victims of this opioid crisis, and
because KRS 15.291 permits the use of such emergency
regul ations so
efficiently to combat the
is warranted and appropriate. In compliance with KRS
13A.190(8)(b)3, attached are the relevant settlement agreements
with Johnson & Johnson, Cardinal Health, McKesson, and
AmerisourceBergen, as well as the Kentucky Office of Drug Control
Policyos 2021 Overdose Fat al
administrative regulation shall be replaced by an ordinary
administrative regulation. The ordinary administrative regulation is
identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
DANIEL CAMERON, Attorney General
W. BRYAN HUBBARD, Executive Director

DEPARTMENT OF LAW
Kentucky Opioid Abatement Advisory Commission
(New Emergency Administrative Regulation)

40 KAR 9:010E. General application procedure.

EFFECTIVE: January 6, 2023

RELATES TO: KRS 15.291, 15.293

STATUTORY AUTHORITY: KRS 15.291, 15.293

NECESSITY, FUNCTION, AND CONFORMITY: KRS 15.291
and 15.293 require the Kentucky Opioid Abatement Advisory
Commi ssi on (the ACommi ssi ono)
regulations to administer funds received by the Commission.
Therefore, this administrative regulation establishes the application
procedure for funding requests under KRS 15.291 and 15.293, the
duties required of the Commission, the duties required of those that
receive Commission funds, and other related issues.

t h a tuted fmaren gliskly ard y
opioid

Section 1. Definitions.

(1) AENtityo has the same meani
070.

2 AGovernment al agencyo has t
definition in KRS 65.940.

(3) AMember (s)o refers to any

contemplated by KRS 15.291(2), whether voting or non-voting.

Section 2. Eligible Applicants. Any entity or governmental
agency that submits an application that conforms with the
requirements herein; that meets the criteria in KRS 15.291(5); and
that is not debarred or suspended from contracting with the
Commonwealth shall be an eligible entity or governmental agency.

settl ement funds, t he Gener
Section 3. Application.
(1) To apply for funding, the entity or governmental agency shall
submit an application using

have

i t yrespéhsibplity in ttilizing &fféctively

https://ag.ky.gov/Priorities/Tackling-the-Drug-
Epidemic/Pages/Opioid-Abatement-Advisory-Commission-.aspx.
To apply, an applicant shall be required to become an approved
state vendor.

(2) Non-conforming or incomplete applications shall not be
considered.

Section 4. Review of Applications.

(1) The Commission shall review applications on a continuous
basin.d conti nue

(2) Should the Commission request supplementation of an
application, or otherwise inquire about an application, the point of
contact shall acknowledge receipt within seven (7) calendar days
and subsequently respond to the Commission in a timely manner.
Failure to do so shall result in the application being deemed
withdrawn.

(3) Contingent upon available funding, the Commission shall

b ®ind @hiapplication in whole or in part, provided the funding does not
exceed thensunt reqaestedhin the applimationg e n ¢ y

(4) In awarding funds, the Commission shall consider the
following factors:

(a) Compliance with applicable law;

(b) The entity or
emergency
any funds received previously from the Commission or from the

counties, consolidated local governments, urban county
governments, and cities of the Commonwealth, as described in KRS
15.293(4);

(c) The geographic reach of the application;

(d) Amounts received by an entity or governmental agency from
the Commission or from the counties, consolidated local
governments, urban county governments, and cities of the
Commonwealth, as described in KRS 15.293(4);

(e) The utility and effectiveness of any part of the application;

(f) The extent to which Kentucky residents are served by the
application;

(g) The extent to which prior allocations from the Commission
have served similar purposes;

(h) The extent to which the application proposes to serve a
portion of the population that otherwise would not receive such
service;

(i) The extent to which the application proposes to incorporate
relevant partnerships that are likely to increase the efficiency and

t oeffeqbivereess oflprggramming;ad mi ni str ati ve
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() The extent to which the application proposes, among other
things, to educate the public about opioid misuse and opioid use
disorder, reduce the occurrence of opioid misuse and opioid use
disorder, promote resistance to opioid misuse and opioid use
disorder, promote the effective treatment of opioid use disorder,
and/or combat the effects of opioid misuse, including co-occurring
mental health issues;
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(k) The extent to which the application activities align with
accepted evidence-based practices; and/or
() The sufficiency of records to validate the requested amounts.

Section5.Recipi ent s6 Duti es.

(1) Entities and governmental agencies that receive funding
shall submit quarterly certifications to the Commission due on the
following dates of the calendar year:

(a) March 31;

(b) June 30;

(c) September 30; and

(d) December 31.

(2) Entities and governmental agencies
certifications using the KYOAAC Certification Form.

(3) Certifications are required until the recipient exhausts all
funds received from the Commission and until the recipient has
submitted a certification stating that all such funds have been
exhausted.

(4) Separate certifications are required for each funding award.

shall submit

Section 6. Noncompliance.

(1) Noncompliance shall include:

(a) Materially falsified information in any certifications filed
pursuant to or required by KRS 15.291, KRS 15.293, or related
regulations;

(b) Failure to meet certification submission deadlines; and

(c) Failure to expend funds in conformity with the enumerated
purposes set forth in KRS 15.291, pursuant to KRS 15.293(5).

(2) The Commission shall require entities or governmental
agencies to reimburse the Commission for any funds expended in a
noncompliant manner.

(3) The Commission shall require noncompliant entities or
governmental agencies to forfeit any remaining funds received from
the Commission.

(4) The Commission shall bar noncompliant entities or
governmental agencies from receiving funds from the Commission.

(5) The Commission shall report noncompliance to the
Department of Law for determination as to whether further action is
necessary to ensure compliance with opioid-related agreements.

Section 7. Commission Appointments. The terms of members
appointed pursuant to KRS 15.291(3)(b) shall begin upon the
Commi ssionébés first meeting.

Section 8. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) AOAAE ant Portal, o
https://ag.ky.gov/Priorities/Tackling-the-Drug-
Epidemic/Pages/Opioid-Abatement-Advisory-Commission-.aspx;
and

(b) KYOAAC Certification Form, December 2022.

(2) These materials shall be inspected, copied, or obtained,
subject to copyright law, at the Office of the Attorney General Capital
Complex East, 1024 Capital Center Drive, Suite 200, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

DANIEL CAMERON, Attorney General
W. BRYAN HUBBARD, Executive Director

APPROVED BY AGENCY: December 21, 2022

FILED WITH LRC: January 06, 2023 at 10:26 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on February 21,
2023, at 1:.00 p.m. Eastern Time at 1024 Capital Center Drive,
Frankfort, Kentucky 40601. Individuals interested in being heard at this
hearing shall notify this agency in writing by five workdays prior to the
hearing, of their intent to attend. If no notification of intent to attend the
hearing is received by that date, the hearing shall be canceled. This
hearing is open to the public. Any person who wishes to be heard will
be given an opportunity to comment on the proposed administrative
regulation. If you do not wish to be heard at the public hearing, you
shall submit written comments on the proposed administrative
regulation. Written comments shall be accepted through midnight on
February 28, 2023. Send written notification of intent to be heard at
the public hearing or written comments on the proposed administrative
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regulation to the contact person.

CONTACT PERSON: Alison Chavies, Office of the Attorney
General, 1024 Capital Center Drive, Frankfort, Kentucky 40601-3449,
phone 502-696-5638, fax 502-564-2894, email
alison.chavies@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Alison Chavies

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes the process for administering the settlement
funds from certain opioid-related litigation.

(b) The necessity of this administrative regulation: This
administrative regulation is required by KRS 15.291(7) and is
necessary to establish a process for administering the settlement
funds from certain opioid-related litigation.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to the
content of the authorizing statutes, KRS 15.291 and 15.293, because
it establishes a process for administering opioid-related settlement
funds, while adhering to the statutory goals of KRS 15.291 and 15.293.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This administrative
regulation will assist in the effective administration of KRS 15.291 and
KRS 15.293 by defining the rules and methods used to apply for and
distribute the opioid-related settlement funds. The administrative
regul ation will also
in the use of such funds.

(2) If this is an amendment to an existing administrative regulation,
provide a brief summary of: N/A

(a) How the amendment will change this existing administrative
regulation: N/A

(b) The necessity of the amendment to the administrative
regulation: N/A

(c) How the amendment conforms to the content of the authorizing
statutes: N/A

(d) How the amendment will assist in the effective administration
of the statutes: N/A

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect all
those eligible entities and governmental agenciesd as defined by KRS
14A.1-070 and KRS 65.940, respectivelyd that apply for and are
awarded funds by the Commission.

(4) Provide an analysis of how the entities identified in question
€3) wiill Aekinpacted by e#thier the implementation of this administrative
regulation, if new, or by the change, if it is an amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: An entity or governmental agency seeking
funding from the Commission must comply with this regulation.

(b) In complying with this administrative regulation or amendment,
how much will it cost each of the entities identified in question (3):
There shall be minor administrative costs to comply with this
administrative regulation. Those costs are difficult to estimate at this
juncture. The Commission does not anticipate any other costs for
compliance.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): An entity or governmental agency
that complies with this administrative regulation will be eligible for
funding from the Commission for opioid abatement.

(5) Provide an estimate of how much it will cost the administrative
body to implement this administrative regulation:

(a) Initially: The Department of Law shall bear administrative costs
in implementing this regulation, which are difficult to estimate at this
time. The Commission does not anticipate any other costs for
implementation.

(b) On a continuing basis: N/A

(6) What is the source of funding to be used for the implementation
and enforcement of this administrative regulation: The Kentucky
Opioid Abatement Advisory Commission is funded by proceeds from
the opioid-related settlements, judgements, and bankruptcies
referenced in KRS 15.293.

f ur t h antabitith e
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(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment: There is no need to
increase funding to implement this administrative regulation.

(8) State whether or not this administrative regulation establishes
any fees or directly or indirectly increases any fees: This administrative
regulation neither establishes nor increases any fees.

(9) TIERING: Is tiering applied? Tiering is not appropriate because
the administrative regulation applies equally to all those entities and
governmental agencies regulated by it.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will be
impacted by this administrative regulation? This administrative
regulation will impact the Department of Law because the Department
of Law is charged with the administration of the Commission. The
regulation will also impact any counties, consolidated local
governments, urban county governments, and cities of the
Commonwealth that receive any opioid-related monies referenced by
KRS 15.291 or 15.293.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 15.291 and/or 15.293 require and authorize the action
taken by this administrative regulation.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for the
first full year the administrative regulation is to be in effect. The
administrative regulation facilitates the distribution of certain opioid-
related settlement funds; therefore, this regulation does not generate
any revenue. However, as a result of the opioid settlements, local
governments shall qualify for funds that they shall then expend on
opioid abatement. At this time, an estimate for the amounts relevant
local governments will receive from these opioid settlement funds
cannot be provided.

(a) How much revenue will this administrative regulation generate
for the state or local government (including cities, counties, fire
departments, or school districts) for the first year? See 3 above.

(b) How much revenue will this administrative regulation generate
for the state or local government (including cities, counties, fire
departments, or school districts) for subsequent years? See 3 above.

(c) How much will it cost to administer this program for the first
year? At this time, an estimate of the cost to the Department of Law to
administer this program cannot be provided. However, the
Department of Law will make funding requests to the Commission, per
KRS 15.291 and 15.293, as appropriate to offset the Department of
Lawbs relevant <costs.

(d) How much will it cost to administer this program for subsequent
years? See 3(c) above.

Revenues (+/-): N/A

Expenditures (+/-): Expenditure amounts will be determined by
receipt of settlement funds and the manner in which the Commission
expends such funds.

Other Explanation: N/A

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full year
the administrative regulation is to be in effect. The administrative
regulation facilitates the distribution of certain opioid-related
settlement funds; therefore, this regulation does not save entities
specific costs. However, as a result of the opioid settlements, eligible
entities and governmental agencies shall qualify for funds that they
shall use in ways to save on associated costs of opioid and substance
abuse. At this time, an estimate for the amounts relevant entities or
governmental agencies will receive cannot be provided.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? See 4 above.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? See 4 above.

(c) How much will it cost the regulated entities for the first year? At
this time, estimates of the cost to the regulated entities and
governmental agencies cannot be provided.

(d) How much will it cost the regulated entities for subsequent
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years? See 4(c).

Cost Savings (+/-): N/A

Expenditures (+/-): Expenditure amounts will be determined by
receipt of settlement funds and the manner in which the regulated
entities expend such funds.

Other Explanation: N/A

(5) Explain whether this administrative regulation will have a major
economic impact: This administrative will not have a major impact as
it will not incur costs upon state or local government or regulated
entities, in aggregate, of more than $500,000.

STATEMENT OF EMERGENCY
40 KAR 9:020E

The opioid crisis is the greatest public safety challenge of our
time. We see its effects every day in every corner of the
Commonwealth. It is reflected in our child abuse and neglect
statistics, in our crime numbers, and in our human trafficking reports.
We see it in the halls of our schools, the streets of our communities,
and in our homes. Yet there is reason for hope. In February 2022,
Attorney General Daniel Cameron announced the finalization of an
historic $26 billion settlement with certain opioid distributors and a

manufacturer, which will return nearly $478 million to the
Commonwealth to address the opioid epidemic. The
Commonweal thés counties, consol

urban-county government administer half of the settlement
proceeds. KRS 15.293 requires the counties, consolidated local
governments, urban-county governments, and cities of the
Commonwealth to submit certifications that any use of these funds
is consistent with the criteria in KRS 15.291(5). This emergency
regulation establishes the framework for those certifications so that
work of healing from the opioid crisis may begin.

As required by KRS 13.190(7)(a), this emergency regulation is
needed, pursuant to KRS 13A.190(1)(a)1, to meet an imminent
threat to public health, safety, and welfare. On or about November
3, 2022, the Office of the Attorney General received the first
settl ement payment. Because
and continue to experience the effects of the opioid crisis, an
ordinary administrative regulation is not sufficient because there is
no justifiable reason to delay the distribution of the settlement funds
for the many months it would take under the ordinary administrative
regulation process. With the Kentucky Opioid Abatement Advisory
Commission having toured the Commonwealth to listen to the many
victims of this opioid crisis, and because KRS 15.291 permits the
use of such emergency
more quickly and efficiently
emergency regulation is warranted and appropriate. In compliance
with KRS 13A.190(8)(b)3, attached are the relevant settlement
agreements with Johnson & Johnson, Cardinal Health, McKesson,
and AmerisourceBergen, as well as the Kentucky Office of Drug
Control P o Dvergs® Batalify Rpbrt. This emergency
administrative regulation shall be replaced by an ordinary
administrative regulation. The ordinary administrative regulation is
identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
DANIEL CAMERON, Attorney General
W. BRYAN HUBBARD, Executive Director

DEPARTMENT OF LAW
Kentucky Opioid Abatement Advisory Commission
(New Emergency Administrative Regulation)

40 KAR 9:020E. Local government application procedure.

EFFECTIVE: January 6, 2023

RELATES TO: KRS 15.291, 15.293

STATUTORY AUTHORITY: KRS 15.291, 15.293

NECESSITY, FUNCTION, AND CONFORMITY: KRS 15.291
and 15.293 permit the Kentucky Opioid Abatement Advisory
Commi ssi on (the ACommi ssi onod)
regulations to administer funds received by the Commission and to
oversee the use of funds received under KRS 15.293(4). KRS
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15.293 requires each recipient of funds under KRS 15.293(4) to
submit certifications that the use of such funds is consistent with the
criteria in KRS 15.291(5), a description of the use of such funds, and
other information as the Commission requests through the
promulgation of administrative regulations. Therefore, this
administrative regulation establishes the procedure for a county,
consolidated local government, urban-county government, or city of
the Commonwealth that receives funds under KRS 15.293(4) to
certify use consistent with KRS 15.293.

Section 1. Covered Governmental Bodies. Any county,
consolidated local government, urban-county government, or city in
the Commonwealth that received or will receive opioid funds under
KRS 15.293(4) shall be a covered governmental body.

Section 2. Duties of Covered Governmental Bodies.

(1) Consistent with KRS 15.293(4)(c)(2), covered governmental
bodies shall submit quarterly certifications to the Commission due
on the following dates of the calendar year:

(a) March 31;

(b) June 30;

(c) September 30; and

(d) December 31.

(2) Covered governmental bodies shall submit certifications
using the KYOAAC Certification Form, which is incorporated by
reference in 40 KAR 9:010.

(3) Certifications are required until the recipient exhausts all
funds received pursuant to KRS 15.291 or 15.293 and until the
recipient has submitted a certification stating that all such funds have
been exhausted.

Section 3. Noncompliance.

(1) Noncompliance shall include:

(a) Materially falsified information in any certifications filed
pursuant to or required by KRS 15.291, KRS 15.293, or related
regulations;

(b) Failure to meet certification submission deadlines; or

(c) Failure to expend funds in conformity with the enumerated
purposes set forth in KRS 15.291, pursuant to KRS 15.293(5).

(2) The Commission shall require covered governmental bodies
to reimburse the Commission for any funds expended in a
noncompliant manner.

(3) The Commission shall report noncompliance to the
Department of Law for determination as to whether further action is
necessary to ensure compliance with opioid-related agreements.

DANIEL CAMERON, Attorney General
W. BRYAN HUBBARD, Executive Director

APPROVED BY AGENCY: December 21, 2022

FILED WITH LRC: January 06, 2023 at 10:26 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on February 21,
2023, at 1:00 p.m. Eastern Time at 1024 Capital Center Drive,
Frankfort, Kentucky 40601. Individuals interested in being heard at this
hearing shall notify this agency in writing by five workdays prior to the
hearing, of their intent to attend. If no notification of intent to attend the
hearing is received by that date, the hearing shall be canceled. This
hearing is open to the public. Any person who wishes to be heard will
be given an opportunity to comment on the proposed administrative
regulation. If you do not wish to be heard at the public hearing, you
shall submit written comments on the proposed administrative
regulation. Written comments shall be accepted through midnight of
February 28, 2023. Send written notification of intent to be heard at
the public hearing or written comments on the proposed administrative
regulation to the contact person.

CONTACT PERSON: Alison Chavies, Office of the Attorney
General, 1024 Capital Center Drive, Frankfort, Kentucky 40601-3449,
phone 502-696-5638, fax 502-564-2894, email
alison.chavies@ky.gov.
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Alison Chavies

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes the process for covered governmental bodies
that receive settlement funds from certain opioid-related litigation to
submit certifications on the use of such funds.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish a process for
ensuring compliance by covered governmental bodies that receive
settlement funds from certain opioid-related litigation.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to the
content of the authorizing statutes, KRS 15.291 and 15.293, because
it establishes a process for covered governmental bodies to certify that
funds were used consistent with KRS 15.291.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This administrative
regulation will assist in the effective administration of KRS 15.291 and
KRS 15.293 by defining the rules and methods used to certify use and
compliance with statutes in the use of opioid-related settlement funds.
The administr at i ve regul ation wil!/l a
providing accountability in the use of such funds.

(2) If this is an amendment to an existing administrative regulation,
provide a brief summary of: N/A

(a) How the amendment will change this existing administrative
regulation: N/A

(b) The necessity of the amendment to the administrative
regulation: N/A

(c) How the amendment conforms to the content of the authorizing
statutes: N/A

(d) How the amendment will assist in the effective administration
of the statutes: N/A

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect all
covered governmental bodies that receive settlement funds from
certain opioid-related litigation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administrative
regulation, if new, or by the change, if it is an amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: Covered governmental bodies will have to
submit the required certifications and maintain the required records in
accordance with the administrative regulation.

(b) In complying with this administrative regulation or amendment,
how much will it cost each of the entities identified in question (3):
There shall be minor administrative costs, which are difficult to
estimate at this juncture, to comply with this administrative regulation;
the Commission does not anticipate any other costs for compliance.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): A covered governmental body that
complies with the administrative regulation will avoid the potential
consequences of noncompliance.

(5) Provide an estimate of how much it will cost the administrative
body to implement this administrative regulation:

(a) Initially: The Department of Law shall bear administrative
costs, which are difficult to estimate at this time, in implementing this
regulation; other costs for implementation are not anticipated.

(b) On a continuing basis: N/A.

(6) What is the source of funding to be used to the implementation
and enforcement of this administrative regulation: The Commission is
funded by proceeds from the opioid-related settlements, judgements,
and bankruptcies referenced in KRS 15.293.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment: There is no need to
increase funding to implement this administrative regulation.

(8) State whether or not this administrative regulation establishes
any fees or directly or indirectly increases any fees: This administrative
regulation neither establishes nor increases any fees.

(9) TIERING: Is tiering applied? Tiering is not appropriate because
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the administrative regulation applies equally to all those entities and
governmental agencies regulated by it.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will be
impacted by this administrative regulation? This administrative
regulation will impact the Department of Law because the Department
of Law is charged with the administration of the Commission. The
regulation will also impact any covered governmental bodies that
receive any opioid-related monies referenced by KRS 15.291 or
15.293.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 15.291 and 15.293 require and authorize the action
taken by this administrative regulation.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for the
first full year the administrative regulation is to be in effect. The
administrative regulation facilitates certification of the use of certain
opioid-related settlement funds; therefore, this regulation does not
generate any revenue. However, as a result of the opioid settlements,
local governments shall qualify for funds that they shall then expend
on opioid abatement. At this time, an estimate for the amounts relevant
local governments will receive from these opioid settlement funds
cannot be provided.

(a) How much revenue will this administrative regulation generate
for the state or local government (including cities, counties, fire
departments, or school districts) for the first year? See 3 above.

(b) How much revenue will this administrative regulation generate
for the state or local government (including cities, counties, fire
departments, or school districts) for subsequent years? See 3 above.

(c) How much will it cost to administer this program for the first
year? At this time, an estimate of the cost to the Department of Law to
administer this program cannot be provided. However, the
Department of Law will make funding requests to the Commission, per
KRS 15.291 and 15.293, as appropriate to offset the Department of
Lawds related costs.

(d) How much will it cost to administer this program for subsequent
years? See 3(c) above.

Revenues (+/-): N/A.

Expenditures (+/-): Expenditure amounts will be determined by
receipt of settlement funds and the manner in which the Commission
expends such funds.

Other Explanation: N/A.

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full year
the administrative regulation is to be in effect. As a result of the opioid
settlements, covered governmental bodies shall qualify for funds that
they shall use in ways to save on associated costs of opioid and
substance abuse. At this time, the Department of Law is unable to
provide an estimate for the amounts that will be received from these
opioid settlement funds.

() How much cost savings will this administrative regulation
generate for the regulated entities for the first year? See 4 above.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? See 4 above.

(c) How much will it cost the regulated entities for the first year? At
this time, the Commission is unable to estimate the cost to the
regulated entities during the first year or subsequent years.

(d) How much will it cost the regulated entities for subsequent
years? See 4(c).

Cost Savings (+/-): N/A.

Expenditures (+/-): Expenditure amounts will be determined by
receipt of settlement funds and the manner in which the regulated
entities expend such funds.

Other Explanation: N/A.

(5) Explain whether this administrative regulation will have a major
economic impact: This administrative will not have a major impact as
it will not incur costs upon state or local government or regulated
entities, in aggregate, of more than $500,000.
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STATEMENT OF EMERGENCY
505 KAR 1:120E

An emergency regulation, pursuant to KRS 13A.190(1)(a)(1), is
necessary to meet an imminent threat to public health, safety, and
welfare posed by increasingly violent youth housed in Department
of Juvenile Justice (DJJ) detention centers and post-adjudication
facilities. Recent violent events by youth at DJJ facilities necessitate
immediate action to change options available to the department for
control of the facilities and the youths contained within them. An
ordinary administrative regulation is not sufficient because of recent
violent events by youth at DJJ facilities that put other youths in
custody as well as DJJ staff at risk of harm. This administrative
regulation will be replaced by an ordinary administrative regulation
that is being filed with the emergency administrative regulation. The
ordinary administrative regulation is identical to this emergency
administrative regulation. No emergency administrative regulation
governing the same subject matter has been filed within the previous
nine months.

ANDY BESHEAR, Governor
VICKI REED, Commissioner

JUSTICE AND PUBLIC SAFETY CABINET
Department of Juvenile Justice
(Emergency Amendment)

505 KAR 1:120E. Department of Juvenile Justice Policies
and Procedures Manual: Health and Safety Services.

EFFECTIVE: January 13, 2023

RELATES TO: KRS 15A.065, 15A.067, 200.080-200.120,
Chapters 600-645

STATUTORY AUTHORITY: KRS 15A.065(1), 15A.067,
15A.160, 200.115, 605.150, 635.095, 635.100(7), 640.120, 645.250

NECESSITY, FUNCTION, AND CONFORMITY: KRS
15A.065(1), 15A.067, 15A.160, 15A.210, 15A.305(5), 605.150,
635.095 and 640.120 authorize the Justice and Public Safety
Cabinet and the Department of Juvenile Justice to promulgate
administrative regulations for the proper administration of the
cabinet and its programs. This administrative regulation
incorporates by reference policies and procedures concerning
health and safety for[into—regulatoryform—materials—used-by] the
Department of Juvenile Justice in the implementation of a statewide
juvenile services program.

Section 1. Incorporation by Reference.

(1) The "Department of Juvenile Justice Policy and Procedures
Manual: Health and Safety Services", January 13, 2023[Jduly—13;
2020], is incorporated by reference and includes the following:

400 Health Services Definitions (Amended
01/13/23[04:3/20])

400.1 Health Services (Amended 04/15/20)

401 Health Services Administration and Personnel
(Amended 03/30/18)

402 Access to Treatment and Continuity of Care
(Amended 04/15/20)

402.1 Continuity of Care and Medical Discharge (Amended
04/15/20)

403 Medical Records (Amended 04/15/20)

404.1 Admission Screening for Physical and Behavioral
Health Challenges (Amended 07/13/20)

404.2 Ectoparasite Control (Amended 03/30/18)

404.3 Health Assessment and Physical Examination
(Amended 03/30/18)

404.4 Sick Call (Amended 03/30/18)

404.5 Access to Diagnostic Services (Amended 03/30/18)

404.6 Emergency Medical Services (Amended 03/30/18)

404.7 First Aid, AED, and First Aid Kits (Amended 03/30/18)

404.8 Hospital Care (Amended 03/30/18)

404.10 | Special Needs Treatment Plans (Amended 03/30/18)

404.11 | Perinatal Care (Amended 03/30/18)

404.12 | Oral Screening and Oral Care (Amended 03/30/18)
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404.13 | Preventative Health Care (Amended 03/30/18)

404.14 | Family Planning Services (Amended 03/30/18)

405 Behavioral Health Services Administration and
Personnel (Amended 07/13/20)

405.1 Behavioral Health Screening and Evaluation
(Amended 04/15/20)

405.2 Forced Psychotropic  Medications  (Amended
07/10/18)

405.3 Referral for Behavioral Health Services (Amended
07/13/20)

405.4 Suicide Prevention and Intervention (Amended
07/13/20)

405.5 Behavioral Health Emergencies (Amended 04/15/20)

405.6 Psychiatric Hospitalization (Amended 07/13/20)

406 Therapeutic Restraints (Amended
01/13/23[03/30/48))

407 Pharmaceuticals (Amended 03/30/18)

408.1 Forensic Information (Amended 03/30/18)

409 Substance Abuse and Chemical Dependency
(Amended 03/30/18)

410 Orthoses, Prostheses, and Other Aids to Reduce the
Effects of Impairment (Amended 08/14/18)

411 Notification in Emergencies (Amended 03/30/18)

414 Environmental Health and Safety (Amended
03/30/18)

415 Occupational Exposure to Bloodborne Pathogens
(Amended 03/30/18)

416 HIV/AIDS/STI (Amended 03/30/18)

416.1 Infectious Communicable Disease (Amended
03/30/18)

424 Emergency Plans (Amended 03/30/18)

424.1 Emergency Plans for Central Office (Amended
03/30/18)

426 Dietary Services (Amended 03/30/18)

427 Maintenance (Amended 03/30/18)

427.1 Control and Use of Tools and Sharps (Amended
03/30/18)

428 Control and Accountability of Flammable, Toxic,
Caustic and Other Hazardous Materials (Amended
03/30/18)

428.1 Control of Hazardous Materials in Central Office
(Amended 03/30/18)

430 Pets and Domestic Animals (Amended 03/30/18)

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department of Juvenile Justice,
Office of the Commissioner, 1025 Capital Center Drive, Third Floor,
Frankfort, Kentucky 40601, or at any department field office, Monday
through Friday, 8 a.m. to 4:30 p.m. This material may be obtained
from the Department of Juvenile Justice Web site at
https://djj.ky.gov/About%20DJJ/Pages/Ircfilings.aspx.

VICKI REED, Commissioner

APPROVED BY AGENCY: January 12, 2023

FILED WITH LRC: January 13, 2023 at 11:50 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on February
22,2023, at 9:00 a.m. at the Justice and Public Safety Cabinet, 125
Holmes Street, Frankfort, Kentucky 40601. Individuals interested in
being heard at this hearing shall notify this agency in writing by five
workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing was received by that date,
the hearing may be cancelled. A transcript of the public hearing will
not be made unless a written request for a transcript is made. If you
do not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through February 28, 2023. Send
written notification of intent to be heard at the public hearing or
written comments on the proposed administrative regulation to the
contact person.

CONTACT PERSON: Amy V. Barker, Assistant General
Counsel, Justice & Public Safety Cabinet, 125 Holmes Street,
Frankfort, Kentucky 40601, phone (502) 564-3279, fax (502) 564-

1568

6686, email Justice.RegsContact@ky.gov.
REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
incorporates by reference the policies and procedures concerning
health and safety governing the operations of the Department of
Juvenile Justice (DJJ).

(b) The necessity of this administrative regulation: This
regulation meets statutory requirements in KRS 15A.065(1),
15A.067, 15A.160, 15A.210, 15A.305(5), 605.150, 635.095 and
640.120.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: The authorizing statutes permit the cabinet
and the department to implement practices or procedures to ensure
the safe and efficient operation of the department and its juvenile
facilities.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The regulation
and material incorporated by reference provide direction and
information to DJJ employees, juveniles, and their families
concerning policies and procedures that govern operation of the
department.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment allows the staff to use additional safety
measures to protect themselves and control unruly juveniles.

(b) The necessity of the amendment to this administrative
regulation: The amendment meets the requirements of authorizing
statutes and updates practices for the department regarding
disruptive and dangerous behavior of juveniles.

(c) How the amendment conforms to the content of the
authorizing statutes: The authorizing statutes permit the cabinet and
the department to implement or amend practices or procedures to
ensure the safe and efficient operation of the department.

(d) How the amendment will assist in the effective administration
of the statutes: The amendment provides staff with additional means
to control juveniles before they injure themselves, other juveniles, or
staff.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This affects approximately 301 employees
of DJJ, 200 juveniles, and their families.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Staff, juveniles, and their families will have
to follow the changes made in the policies and procedures. They will
have to change their actions to comply with the operational changes
made by this amendment. Staff will be trained on the use of chemical
agents and energy conductive devices as well.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): An exact cost is unknown, but devices including tasers
and pepper spray, shields, riot control suits and helmets, camera
equipped vehicle partitions, and other items will be acquired to assist
with control at some DJJ facilities at an approximate cost of
$1,478,969.82. Training costs will also be incurred for each staff
member who is authorized to use tasers or pepper spray. These
costs are for the amendment of both administrative regulations being
filed.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The operational changes will assist
in the effective and orderly management of the department.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: An exact cost is unknown, but devices including
tasers and pepper spray, shields, riot control suits and helmets,
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camera equipped vehicle partitions, and other items will be acquired
to assist with control at some DJJ facilities at an approximate cost of
$1,478,969.82. Training costs will also be incurred for each staff
member who is authorized to use tasers or pepper spray. These
costs are for the amendment of both administrative regulations being
filed.

(b) On a continuing basis: An exact cost is unknown, but devices
like pepper spray will be reacquired as they are used or expire.
Training costs will continue to be incurred for new staff authorized to
use pepper spray or tasers. The tasers, cars with camera equipped
security partitions, and other equipment will need to be replaced on
an intermittent basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
DJJ budgeted funds for the biennium.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in funding is anticipated as estimated above.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: The
administrative regulation does not create any fee.

(9) TIERING: Is tiering applied? No. Tiering was not appropriate
in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regulated
by it.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Department of
Juvenile Justice

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 15A.065(1), 15A.067, 15A.160, 200.115, 605.150,
635.095, 635.100(7), 640.120, 645.250

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The
amendment to this regulation will not create any revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
amendment to this regulation will not create any revenue.

(c) How much will it cost to administer this program for the first
year? An exact cost is unknown, but devices including tasers and
pepper spray, shields, riot control suits and helmets, camera
equipped vehicle partitions, and other items will be acquired to assist
with control at some DJJ facilities at an approximate cost of
$1,478,969.82. Training costs will also be incurred for each staff
member who is authorized to use tasers or pepper spray. These
costs are for the amendment of both administrative regulations being
filed.

(d) How much will it cost to administer this program for
subsequent years? An exact cost is unknown, but devices like
pepper spray will be reacquired as they are used or expire. Training
costs will continue to be incurred for new staff authorized to use
pepper spray or tasers. The tasers, cars with camera equipped
security partitions, and other equipment will need to be replaced on
an intermittent basis.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full
year the administrative regulation is to be in effect.
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(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? Cost savings
are not anticipated.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? Cost
savings are not anticipated.

(c) How much will it cost the regulated entities for the first year?
An exact cost is unknown, but devices including tasers and pepper
spray, shields, riot control suits and helmets, camera equipped
vehicle partitions, and other items will be acquired to assist with
control at some DJJ facilities at an approximate cost of
$1,478,969.82. Training costs will also be incurred for each staff
member who is authorized to use tasers or pepper spray. These
costs are for the amendment of both administrative regulations being
filed.

(d) How much will it cost the regulated entities for subsequent
years? An exact cost is unknown, but devices like pepper spray will
be reacquired as they are used or expire. Training costs will continue
to be incurred for new staff authorized to use pepper spray or tasers.
The tasers, cars with camera equipped security partitions, and other
equipment will need to be replaced on an intermittent basis.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic impact"
means an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] A major economic impact
is anticipated.

STATEMENT OF EMERGENCY
505 KAR 1:140E

An emergency regulation, pursuant to KRS 13A.190(1)(a)(1), is
necessary to meet an imminent threat to public health, safety, and
welfare posed by increasingly violent youth housed in Department
of Juvenile Justice (DJJ) detention centers and post-adjudication
facilities. Recent violent events by youth at DJJ facilities necessitate
immediate action to change options available to the department for
control of the facilities and the youths contained within them. An
ordinary administrative regulation is not sufficient because of recent
violent events by youth at DJJ facilities that put other youths in
custody as well as DJJ staff at risk of harm. This administrative
regulation will be replaced by an ordinary administrative regulation
that is being filed with the emergency administrative regulation. The
ordinary administrative regulation is identical to this emergency
administrative regulation. No emergency administrative regulation
governing the same subject matter has been filed within the previous
nine months.

ANDY BESHEAR, Governor
VICKI REED, Commissioner

JUSTICE AND PUBLIC SAFETY CABINET
Department of Juvenile Justice
(Emergency Amendment)

505 KAR 1:140E. Department of Juvenile Justice Policies
and Procedures Manual: detention services.

EFFECTIVE: January 13, 2023
RELATES TO: KRS 15A.065, 15A.067, 15A.200-245, 15A.305,
200.080-200.120, Chapters 600-645

STATUTORY AUTHORITY: KRS 15A.065(1), 15A.067,
15A.160, 15A.210, 15A.305, 200.115, 605.150, 635.095,
635.100(7), 640.120, 645.250

NECESSITY, FUNCTION, AND CONFORMITY: KRS
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15A.065(1), 15A.067, 15A.160, 15A.210, 15A.305(5), 605.150,
635.095 and 640.120 authorize the Justice and Public Safety
Cabinet and the Department of Juvenile Justice to promulgate
administrative regulations for the proper administration of the
cabinet and its programs. This administrative regulation
incorporates by reference policies and procedures concerning
detention services for [into-regulatoryform-materials—used-by] the
Department of Juvenile Justice in the implementation of a statewide
juvenile services program.

Section 1. Incorporation by Reference.
(1) The "Department of Juvenile Justice Policy and Procedures

Manual: Detention Services", January 13, 2023[July-106,2018], is
incorporated by reference and includes the following:

700 Definitions (Amended 01/13/23[03/36/18])

700.1 | Detention Services Delivery System (Amended
01/13/23 [Added-03/306/18])

701 Criteria for Admissions (Amended 03/30/18)

702 Intake, Reception and Orientation (Amended 07/10/18)

703 Detention Risk Assessment (Amended 03/30/18)

704 Alternatives to  Secure Detention (Amended
01/13/23[0+10H8])

704.1 | Supervision of Juveniles in Alternative to Secure
Detention Programs (Amended 03/30/18)

704.2 | Revocation of Juveniles in Alternative to Secure
Detention Programs (Amended 03/30/18)

704.3 | Juvenile Justice and Delinquency Prevention Act
(Added 03/30/18)

705 Individual Client Records (Amended 03/30/18)

705.2 | Progress Notes (Amended 03/30/18)

706 Grievance Procedure (Amended 03/30/18)

707 Bed Capacities and Staffing of Juvenile Detention
Centers (Amended 01/13/23[63/36/18])

708 Classification of Juveniles for Housing and Program
Assignment (Amended 01/13/23[03/30/18])

709 Security and Control (Amended 03/30/18)

710 Shift and Log Reports (Amended 03/30/18)

711 Transportation of Juveniles (Amended
01/13/23[03/36/8])

712 Escape/AWOL (Amended 01/13/23[03/36/48))

713 Restraints (Amended 01/13/23[07/16/18])

714 Searches (Amended 03/30/18)

715 Incident Reports (Amended 03/30/18)

716 Behavior Management (Amended 03/30/18)

717 Discipline and Special Behavior Management
(Amended 01/13/23[03/36/18])

718 Disciplinary Review (Amended 07/10/18)

720 Programs and Services (Amended 03/30/18)

720.1 | Library Services (Amended 01/13/23[63/30/48])

720.2 | Recreation and Structured Activities (Amended
01/13/23[03/3048])

720.3 | Religious Programs (Amended 03/30/18)

720.4 | Juveniles Work Details (Amended 03/30/18)

720.5 | Social Services (Amended 07/10/18)

720.6 | Family and Community Contact (Amended 07/10/18)

725 Educational Programming and Assessment (Amended
07/10/18)

725.1 | Instructional Staffing (Amended 03/30/18)

725.2 | Education Records (Amended 07/10/18)

726 Leaves (Amended 03/30/18)

729 Release From Detention (Amended 03/30/18)

730 Inspections of Secure Juvenile Detention Facilities
(Amended 01/13/23[63/36/18])

731 Complaint Investigations of Secure Juvenile Detention
Centers and Juvenile Holding Facilities (Amended
03/30/18)

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department of Juvenile Justice,
Office of the Commissioner, 1025 Capital Center Drive, Third Floor,
Frankfort, Kentucky 40601, or at any department field office, Monday
through Friday, 8 a.m. to 4:30 p.m. This material may be obtained
from the Department of Juvenile Justice Web site at
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https://djj.ky.gov/About%20DJJ/Pages/ircfilings.aspx.

VICKI REED, Commissioner

APPROVED BY AGENCY: January 12, 2023

FILED WITH LRC: January 13, 2023 at 11:50 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on February
22,2023, at 9:00 a.m. at the Justice and Public Safety Cabinet, 125
Holmes Street, Frankfort, Kentucky 40601. Individuals interested in
being heard at this hearing shall notify this agency in writing by five
workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing was received by that date,
the hearing may be cancelled. A transcript of the public hearing will
not be made unless a written request for a transcript is made. If you
do not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through February 28, 2023. Send
written notification of intent to be heard at the public hearing or
written comments on the proposed administrative regulation to the
contact person.

CONTACT PERSON: Amy V. Barker, Assistant General
Counsel, Justice & Public Safety Cabinet, 125 Holmes Street,
Frankfort, Kentucky 40601, phone (502) 564-3279, fax (502) 564-
6686, email Justice.RegsContact@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Amy Barker

(1) Provide a brief summary of:

(a) What this administrative regulation does: This regulation
incorporates by reference the policies and procedures concerning
health and safety governing the operations of the Department of
Juvenile Justice (DJJ).

(b) The necessity of this administrative regulation: This
regulation meets statutory requirements in KRS 15A.065(1),
15A.067, 15A.160, 15A.210, 15A.305(5), 605.150, 635.095 and
640.120.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: The authorizing statutes permit the cabinet
and the department to implement practices or procedures to ensure
the safe and efficient operation of the department and its juvenile
facilities.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The regulation
and material incorporated by reference provide direction and
information to DJJ employees, juveniles, and their families
concerning policies and procedures that govern operation of the
department.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment allows the staff to use additional safety
measures to protect themselves and control unruly juveniles.

(b) The necessity of the amendment to this administrative
regulation: The amendment meets the requirements of authorizing
statutes and updates practices for the department regarding
disruptive and dangerous behavior of juveniles.

(c) How the amendment conforms to the content of the
authorizing statutes: The authorizing statutes permit the cabinet and
the department to implement or amend practices or procedures to
ensure the safe and efficient operation of the department.

(d) How the amendment will assist in the effective administration
of the statutes: The amendment provides staff with additional means
to control juveniles before they injure themselves, other juveniles, or
staff.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This affects approximately 301 employees
of DJJ, 200 juveniles, and their families.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
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in question (3) will have to take to comply with this administrative
regulation or amendment: Staff, juveniles, and their families will have
to follow the changes made in the policies and procedures. They will
have to change their actions to comply with the operational changes
made by this amendment. Staff will be trained on the use of chemical
agents and energy conductive devices as well.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): An exact cost is unknown, but devices including tasers
and pepper spray, shields, riot control suits and helmets, camera
equipped vehicle partitions, and other items will be acquired to assist
with control at some DJJ facilities at an approximate cost of
$1,478,969.82. Training costs will also be incurred for each staff
member who is authorized to use tasers or pepper spray. These
costs are for the amendment of both administrative regulations being
filed.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The operational changes will assist
in the effective and orderly management of the department.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: An exact cost is unknown, but devices including
tasers and pepper spray, shields, riot control suits and helmets,
camera equipped vehicle partitions, and other items will be acquired
to assist with control at some DJJ facilities at an approximate cost of
$1,478,969.82. Training costs will also be incurred for each staff
member who is authorized to use tasers or pepper spray. These
costs are for the amendment of both administrative regulations being
filed.

(b) On a continuing basis: An exact cost is unknown, but devices
like pepper spray will be reacquired as they are used or expire.
Training costs will continue to be incurred for new staff authorized to
use pepper spray or tasers. The tasers, cars with camera equipped
security partitions, and other equipment will need to be replaced on
an intermittent basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
DJJ budgeted funds for the biennium.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding is anticipated, but is not yet fully
calculated.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: The
administrative regulation does not create any fee.

(9) TIERING: Is tiering applied? No. Tiering was not appropriate
in this administrative regulation because the administrative
regulation applies equally to all those individuals or entities regulated
by it.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Department of
Juvenile Justice

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 15A.065(1), 15A.067, 15A.160, 200.115, 605.150,
635.095, 635.100(7), 640.120, 645.250

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The
amendment to this regulation will not create any revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
amendment to this regulation will not create any revenue.

(c) How much will it cost to administer this program for the first

1571

year? An exact cost is unknown, but devices including tasers and
pepper spray, shields, riot control suits and helmets, camera
equipped vehicle partitions, and other items will be acquired to assist
with control at some DJJ facilities at an approximate cost of
$1,478,969.82. Training costs will also be incurred for each staff
member who is authorized to use tasers or pepper spray. These
costs are for the amendment of both administrative regulations being
filed.

(d) How much will it cost to administer this program for
subsequent years? An exact cost is unknown, but devices like
pepper spray will be reacquired as they are used or expire. Training
costs will continue to be incurred for new staff authorized to use
pepper spray or tasers. The tasers, cars with camera equipped
security partitions, and other equipment will need to be replaced on
an intermittent basis.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full
year the administrative regulation is to be in effect.

(a) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? Cost savings
are not anticipated.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? Cost
savings are not anticipated.

(c) How much will it cost the regulated entities for the first year?
An exact cost is unknown, but devices including tasers and pepper
spray, shields, riot control suits and helmets, camera equipped
vehicle partitions, and other items will be acquired to assist with
control at some DJJ facilities at an approximate cost of
$1,478,969.82. Training costs will also be incurred for each staff
member who is authorized to use tasers or pepper spray. These
costs are for the amendment of both administrative regulations being
filed.

(d) How much will it cost the regulated entities for subsequent
years? An exact cost is unknown, but devices like pepper spray will
be reacquired as they are used or expire. Training costs will continue
to be incurred for new staff authorized to use pepper spray or tasers.
The tasers, cars with camera equipped security partitions, and other
equipment will need to be replaced on an intermittent basis.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic impact"
means an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] A major economic impact
is anticipated.

STATEMENT OF EMERGENCY
787 KAR 1:090E

This emergency amended administrative regulation is being
promulgated in order to meet an imminent deadline for the
promulgation of an administrative regulation that is established by
state statute. KRS 341.350(11), effective January 1, 2023, requires
the secretary of the Education and Labor Cabinet to promulgate
administrative  regulations related to the verification of
unempl oyment insurance cl ai man
required for benefit eligibility. 787 KAR 1:090 establishes the
registration and reporting requirements that an unemployed worker
is required to meet to draw unemployment insurance benefits and
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includes a requirement for random audits. This amendment to 787
KAR 1:090 is being filed on an emergency basis so that the
regulation timely addresses verified work search activities as part of
the reporting requirements for unemployment insurance claimants.
This emergency amended administrative regulation will be replaced
by an ordinary amended administrative regulation, which is being
filed contemporaneously herewith, in order to conform with KRS
341.350(11), effective January 1, 2023. The companion ordinary
amended administrative regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
JAMES W. LINK, Secretary
BUDDY HOSKINSON, Executive Director

EDUCATION AND LABOR CABINET
Office of Unemployment Insurance
(Emergency Amendment)

787 KAR 1:090E.
requirements.

Unemployed worker's reporting

EFFECTIVE: December 22, 2022

RELATES TO: KRS 341.350, 341.360, 341.370, 341.380

STATUTORY AUTHORITY: KRS 336.015, 336.050,
341.115(1), 341.350(11)] . ]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
341.115(1) authorizes the secretary to promulgate administrative
regulations necessary or suitable for the proper administration of
KRS Chapter 341. KRS 341.350(11) requires the secretary to
promulgate administrative requlations related to work search
activities required for benefit eligibility. This administrative regulation
establishes the registration and reporting requirements that an
unemployed worker is required to meet to draw benefits, the date
when a claim shall be valid, the length of time a claim may be
backdated, the procedures for electronic, telephone, and mail
claims, and the requirement for random audits.

Section 1. Registration for Work.

(1) An unemployed worker shall be registered for work with a
state employment service before he or she is eligible to receive
benefits. A registration shall be considered filed if the unemployed
worker completes the registration process.

(2) When an unemployed worker completes an initial application
for benefits or reopens a claim, he or she shall be assigned a group
classification code A or B based upon his or her reemployment
prospects._The classification codes described below are solely

(b) A telephone claim registration through the call center
provided by the agency for that purpose; or

(c) An in person claim registration by reporting to a state
employment service office that provides unemployment insurance
assistance.

(2) If any issues regarding the unemployed worker's eligibility as
provided by KRS 341.350 or a potentially disqualifying circumstance
as provided by KRS 341.360 or 341.370 are detected, a fact finding
investigation shall be conducted during which the unemployed
worker shall:

(a) Provide picture identification and valid proof of the worker's
Social Security number from the Social Security Administration; and

(b) Present all facts in support of the application.

(3) The initial or reopened claim shall be dated as of the first day
of the week in which the unemployed worker completes the
procedure established in subsection (1) of this section.

(4) Upon the presentation by the unemployed worker of reasons
found to constitute good cause for failure to file at an earlier date,
the secretary shall backdate the initial or reopened claim to the first
day of the week in which the worker became unemployed, or the
second calendar week preceding the date the worker filed,
whichever is later. Examples of good cause may include illness,
availability issues beyond the claimant's control, or lack of access to
internet or phone necessary for claim filing.

(5) An unemployed worker whose unemployment insurance
benefit check has been lost or stolen shall notify the office in writing.

Section 3. Claiming Weeks of Benefits.

(1) Once an unemployed worker has filed an initial claim and
established a benefit year, the unemployed worker shall claim his or
her benefits on a biweekly basis by one (1) of the methods and within
the time frames established in subsection (2) of this section.

(a) The unemployed worker shall claim either one (1) or both of
the weeks of benefits.

(b) Except as provided in paragraph (e)[{€)] of this subsection,
for every two (2) week period of benefits being claimed following the
effective date of the initial or reopened claim, the unemployed
worker shall claim his or her benefits during the calendar week
following the second week of the period.

(c) For each week an unemployed worker claims benefits, the
worker shall certify under penalty of perjury that he or she engaged
in at least five (5) work search activities, at least three (3) of which
shall consist of submitting an application for employment, or

related to reemployment prospects and not to any classification
codes used to identify a clai
in KRS 341.385.

(a) Group A shall consist of any worker who is unemployed and
is not subject to definite recall within a period of sixteen (16)[twelve
&2)] weeks from the date of filing of the initial or reopened claim.

(b) Group B shall include any worker who is:

1. Unemployed and has definite return prospects with his or her
last employer within a period of sixteen (16)[twel/e{12)] weeks from
the date of filing of the initial or reopened claim;

2. Unemployed because of a labor dispute in the establishment
where he or she has been employed; or

3. A member of a union which shall be responsible for securing
future employment.

(3) During any benefit year, an unemployed worker shall be
assigned a different group classification code if review of his or her
reemployment prospects reveals that a different classification is
appropriate.

(4) The completion of an initial application for benefits shall
serve as work registration for any group "B" unemployed worker.

Section 2. Initial or Reopened Claims for Benefits.

(1) In order for an unemployed worker to file an initial or
reopened claim for benefits, he or she shall complete the Initial
Claim process by using:

(a) An internet claim registration through the Web site provided
by the agency for that purpose at uiclaimsportal.ky.gov;

mant
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interviewing for employment. i Wor k
the following:
1. Formally submitting an application for employment online or
in person;
2. Interviewing for employment virtually, in person, or online;
0 s 3. Ibghadowing;n of benefit s, as detail

4. Attending a job fair or networking event hosted by state or
local government or a business organization;

5. Participating in a job search skills workshop or seminar; and

6. Participating in official Kentucky Career Center or partner
programs related to employment or the search for employment.

(d) For each claimed work search activity, the unemployed
worker must have documentation verifying he or she engaged in the
work search activity and shall preserve that documentation for one
(1) full year after each weekly claim for benefits was submitted for
auditing purposes. All claimed work search activities are subject to
random audit by the Office of Unemployment Insurance.

(e) An otherwise eligible worker shall not be denied benefits
under KRS 341.350(5), or because of a failure to actively seek work
under paragraph (c) of this subsection, or disqualified under KRS
341.370(1)(a) under the following circumstances:

1. For any week a claimant provides verifiable enrollment in an
approved job training or certification program listed on the current
eligible training provider list, which can be found on the Kentucky
Career Center We b
certifies making satisfactory progress in the program; or,

2. If a claimant provides verifiable definite return-to-work or
recall-to-work prospects from his or her employer, either by an
employer filed mass electronic claim or by submitting a written notice
from the employer within a period of sixteen (16) weeks from the
date of filing of the initial or reopened claim.

S

ed
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(0[¢e)] Upon the presentation by the unemployed worker of
reasons the secretary finds to be good cause for the failure of the
worker to claim his or her benefits during the prescribed week, the
secretary shall allow the worker to claim benefits for the two (2)
calendar weeks preceding the date on which the worker claimed his
or her benefits. In this case the worker shall next be eligible to claim
benefits for the two (2) calendar weeks following the weeks of
benefits claimed late. Examples of good cause may include illness,
availability issues beyond the claimant's control, lack of access to
internet or phone necessary for claim filing, or unemployment
insurance system outages.

(2) Except as provided in subsection (3) of this section, the
unemployed worker shall complete a claim for benefits:

(a) Through the Web site provided by the agency for that
purpose at uiclaimsportal.ky.gov, with the claim completed before 7
p.m. Eastern Time on the Friday of the calendar week following the
second week of the period claimed; or

(b) By telephone through the interactive voice response system
provided by the agency for that purpose, with the claim completed
between the hours of 10 am. and 9 p.m. Eastern Time on the
Sunday, or between the hours of 7 a.m. and 7 p.m. Eastern Time on
the Monday through the Friday of the calendar week following the
second week of the period claimed.

(3)(a) The secretary shall direct an unemployed worker to claim
benefits by mail if it is not possible for the worker to claim by either
option provided in subsection (2) of this section due to:

1. Unavailability of those options for the type of benefits claimed,;

2. Unavailability of those options due to technical problems; or

3. A physical or mental condition preventing the worker from
using those options.

(b) A continued claim shall cover the week or weeks indicated
on the Continued Claim Form.

(c) Any claim filed by mail shall be considered filed on the day it
is deposited in the mail and postmarked as established in 787 KAR
1:230, Section 1(2).

(d) The provisions of this administrative regulation governing the
dating and backdating of a continued claim shall also apply to a
claim filed by mail, and unless the claim is filed within the prescribed
time, it shall not be allowed.

Section 4. Employer Filed Claims.

(1) An employer may file a claim on behalf of an unemployed
worker if:

(a) The worker has definite recall rights within four (4) calendar
weeks;

(b) The employer has a workforce of at least 100 workers at the
time of the layoff;

(c) The employer submits the claim information in the required
electronic format using the Directions for Submitting an Employer
Mass Electronic Claim (E-claim) File and the E-claim i Template;
and

(d) Prior to the first time an employer files a claim on behalf of a
worker, the employer submits a test sample of claim information and
receives confirmation from the Office of Unemployment Insurance
that the information is in the required format prior to the date the
period of unemployment will begin.

(2) The effective date of an employer filed claim shall be the first
day of the week in which the period of unemployment began.

(3) An unemployed worker who does not file a continued claim
for benefits established under an employer filed claim may file a new
initial claim within the period of one (1) year from the effective date
of the employer filed claim.

Section 5. Eligibility Review. The secretary may require an
unemployed worker claiming benefits to report for the purpose of
continued benefit eligibility review as a condition for payment of
benefits. The requirement and interval for eligibility review shall be
determined by:

(1) The worker's classification as established in Section 1(2) of
this administrative regulation;

(2) The worker's individual employment and earning history; and

(3) The local labor market.

Section 6.
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(1) The secretary shall notify an unemployed worker if the
secretary determines that the unemployed worker failed to file a claim
for benefits or register for work within the specified time due to:

(a) The employer's failure to comply with 787 KAR Chapter 1;

(b) Coercion or intimidation exercised by the employer to
prevent the prompt filing of a claim; or

(c) Failure by the Office of Unemployment Insurance personnel
to discharge necessary responsibilities.

(2)(a) Except as provided in paragraph (b) of this subsection, an
unemployed worker shall have fourteen (14) days after receipt of the
notification required by subsection (1) of this section from the
secretary within which to file a claim.

(b) A claim shall not be filed later than thirteen (13) weeks
subsequent to the end of the actual or potential benefit year
involved.

Section 7. The secretary shall conduct random audits of claims.
Each random audit shall include one (1) or more of the eligibility
requirements provided by KRS 341.350.

Section 8. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) Directions for Submitting an Employer Mass Electronic Claim
(E-claim) File, 03/20;

(b) E-Claim i Template, 03/20; and

(c) "Continued Claim Form", Rev. 2021.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Office of the Director of the Office
of Unemployment Insurance, Mayo-Underwood Building, 500 Mero
Street, Frankfort, Kentucky 40601, Monday through Friday, 8 a.m.
to 4:30 p.m. and is available on the office’'s Web site at
https://kcc.ky.gov/Pages/Reports-and-forms.aspx.

BUDDY HOSKINSON, Executive Director

APPROVED BY AGENCY: December 22, 2022

FILED WITH LRC: December 22, 2022 at 1:10 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this emergency amended administrative regulation shall
be held on February 28, 2023, at 1:00 p.m. Eastern Time at the
Mayo-Underwood Building Hearing Room, 500 Mero Street, 1st
Floor, Frankfort, Kentucky. Individuals interested in being heard at
this hearing shall notify this agency in writing by five workdays prior
to the hearing of their intent to attend. If no notification of intent to
attend the hearing is received by that date, the hearing may be
canceled. This hearing is open to the public. Any person who wishes
to be heard will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not
be made unless a written request for a transcript is made. If you do
not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through 11:59 p.m. on February 28,
2023. Send written notification of intent to be heard at the public
hearing or written comments on the proposed administrative
regulation to the contact person below.

CONTACT PERSON: Matthew P. Lynch, Staff Attorney, 500
Mero Street, 3rd Floor, Frankfort, Kentucky 40601, phone 502-564-
2776, email matt.lynch@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Matthew P. Lynch

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation provides updates to reporting requirements of
unemployment claimants seeking unemployment insurance benefits.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to carry out KRS 341.350(11).

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 341.115(1) authorizes the secretary to
promulgate administrative regulations necessary or suitable for the
proper administration of KRS Chapter 341. KRS 341.350(11)
requires the secretary to promulgate regulations related to work
search activity reporting and verification.

(d) How this administrative regulation currently assists or will
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assist in the effective administration of the statutes: This
administrative regulation provides procedures for unemployment
claimants to report and certify work search activities in compliance
with KRS 341.350(11).

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: In compliance with KRS 341.350(11), the amendment
includes the requirement that unemployment claimants must report
work search activities each week for which a claim for benefits has
been made, specifies the type of activities that qualify as work search
activities, and requires the unemployment claimant to certify his or her
work search activities under the penalty of perjury as verification.

(b) The necessity of the amendment to this administrative
regulation: The amendment is needed to comply with KRS
341.350(11).

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment specifies the requirement for
reporting work search activities as part of making a claim for
benefits, specifies the type of work search activities that qualify
under KRS 341.350, and requires certification of work search
activities as the verification required under KRS 341.350.

(d) How the amendment will assist in the effective administration
of the statutes: The amendment provides the secretary, Office of
Unemployment Insurance staff, and unemployment claimants
seeking benefits with the necessary information and procedures for
reporting and certifying verifiable work search activities in
accordance with KRS 341.350(11).

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
unemployment insurance benefit recipients in the Commonwealth.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Unemployment claimants seeking
benefits will have to report and certify to conducting no less than five
(5) work search activities per week of claimed benefits as part of the
weekly claims process.

(b) In complying with this administrative regulation or amendment,
how much will it cost each of the entities identified in question (3):
There is no additional cost to the unemployment insurance benefit
recipients to comply with this administrative regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Unemployment claimants seeking
benefits that comply with the work search requirements of KRS
341.350 and this regulation will not be deemed ineligible for benefits
for failure to report work search activities.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: $200,000.

(b) On a continuing basis: $300,000 annually.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Current federal funding will be used for the implementation and
enforcement of this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding will not be necessary to implement this
regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
There are no fees associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not applied. All
unemployment insurance benefit overpayment recipients are treated
equally.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
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(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation impacts the Office of Unemployment Insurance within the
Kentucky Education and Labor Cabinet.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 341.350(11).

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? No revenue
will be generated for the state for the first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? No
revenue will be generated for the state for subsequent years.

(c) How much will it cost to administer this program for the first
year? Estimate: $300,000.

(d) How much will it cost to administer this program for
subsequent years? Estimate: $300,000.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None.

Expenditures (+/-): See above.

Other Explanation: This amendment will require additional
workforce verification tasks to be completed by Office of
Unemployment Insurance staff. It is estimated that it will take one
staff person 1-hour per week to verify one claimant that has five (5)
work search contacts or activities for any given claimed week.

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full
year the administrative regulation is to be in effect.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? There is no
additional cost to the unemployment insurance benefit recipients to
comply with this administrative regulation. This amendment does not
impose any additional expenditures on employers.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? There is
no additional cost savings to the unemployment insurance benefit
recipients to comply with this administrative regulation. This
amendment does not confer cost savings to employers.

(c) How much will it cost the regulated entities for the first year?
There is no additional cost to the unemployment insurance benefit
recipients to comply with this administrative regulation, and this
amendment does not impose any additional expenditures to
employers.

(d) How much will it cost the regulated entities for subsequent
years? There is no additional cost to the unemployment insurance
benefit recipients to comply with this administrative regulation, and
this amendment does not impose any additional expenditures to
employers.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-): See above.

Expenditures (+/-): No increase.

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic impact”
means an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] It is not anticipated that
this amendment will have an overall negative or adverse economic
impact.
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STATEMENT OF EMERGENCY
787 KAR 1:100E

This emergency amended administrative regulation is being
promulgated in order to meet an imminent deadline for the
promulgation of an administrative regulation that is established by
state statute. KRS 341.080(3), effective January 1, 2023, provides
the definition for fiweek of
for any week in which an unemployment insurance claimant receives
shared work benefits pursuant to KRS 341.4161 to 341.4173. 787
KAR 1:100
This amendment to 787 KAR 1:100 is being filed on an emergency
basis so that the definition
regulation timely incorporates the exception contained in KRS
341.080(3), effective January 1, 2023. This emergency amended
administrative regulation will be replaced by an ordinary amended
administrative regulation, which is being filed contemporaneously
herewith, in order to conform with the definition in KRS 341.350(3).
The companion ordinary amended administrative regulation is
identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
JAMES W. LINK, Secretary
BUDDY HOSKINSON, Executive Director

EDUCATION AND LABOR CABINET
Office of Unemployment Insurance
(Emergency Amendment)

787 KAR 1:100E. Week of unemployment defined.

EFFECTIVE: December 22, 2022

RELATES TO: KRS 341.080

STATUTORY AUTHORITY: KRS 151B.020, 341.115

NECESSITY, FUNCTION, AND CONFORMITY: KRS
341.080(3) provides that the cabinet shall prescribe by
administrative regulation the period of time which shall constitute a
week of unemployment for the purpose of administering the
Unemployment Insurance Program in accordance with KRS Chapter
341. The purpose of this administrative regulation is to satisfy the
statutory requirement.

Section 1. A "week of unemployment” shall be a calendar week
of seven (7) consecutive calendar days, beginning 12:01 a.m.,
Sunday and ending 12 midnight the following Saturday_except for
any week he or she received shared work benefits in accordance
with KRS 341.4161 to 341.4173. A week of unemployment
beginning in a benefit year shall be deemed to be wholly in that
benefit year.

BUDDY HOSKINSON, Executive Director

APPROVED BY AGENCY: December 22, 2022

FILED WITH LRC: December 22, 2022 at 1:10 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this emergency amended administrative regulation shall
be held on February 28, 2023, at 1:00 p.m. Eastern Time at the
Mayo-Underwood Building Hearing Room, 500 Mero Street, 1st
Floor, Frankfort, Kentucky. Individuals interested in being heard at
this hearing shall notify this agency in writing by five workdays prior
to the hearing of their intent to attend. If no notification of intent to
attend the hearing is received by that date, the hearing may be
canceled. This hearing is open to the public. Any person who wishes
to be heard will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not
be made unless a written request for a transcript is made. If you do
not wish to be heard at the public hearing, you may submit written
comments on the proposed administrative regulation. Written
comments shall be accepted through 11:59 p.m. on February 28,
2023. Send written natification of intent to be heard at the public
hearing or written comments on the proposed administrative
regulation to the contact person below.

CONTACT PERSON: Matthew P. Lynch, Staff Attorney, 500
Mero Street, 3rd Floor, Frankfort, Kentucky 40601, phone 502-564-
2776, email matt.lynch@ky.gov.
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Matthew P. Lynch

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation provides an exception to the def i ni t i on
unempl oyment . o

administrative regulation is necessary to reflect the exception to the
definition of a fiweek of unemp
a fiwee

(c) How this administrative regulation conforms to the content of

of

a n

unempl oybindhmet recessityd of i thisc &dmidigrativea regulatiorc €This i o n

| oy men

the adthorziadgstatutes: KRSB41mib(1)aythorzes thé secretary to h e

promulgate administrative regulations necessary or suitable for the
proper administration of KRS Chapter 341. KRS 341.080(3) was
amended to include an exceptio
unempl oymento for any week in
work benefits pursuant to KRS 341.4161 to 341.4173.

(d) How this administrative regulation currently assists or will

assist in the effective administration of the statutes: The
administrative regulation specifies the time period constituting a
Aweek of unemploymento in compl

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment to the regulation includes the statutory
exception to the definition of
in which a claimant receives shared work benefits in compliance with
amended KRS 341.080(3).

(b) The necessity of the amendment to this administrative
regulation: The amendment is needed to comply with KRS
341.080(3).

(c) How the amendment conforms to the content of the
authorizing statutes: The ame nd me n't speci fies
unempl oyment o does not include
receives shared work benefits pursuant to KRS 341.4161 to
341.4173 in compliance with KRS 341.080(3).

(d) How the amendment will assist in the effective administration
of the statutes: The amendment provides the secretary, Office of
Unemployment Insurance staff, and unemployment claimants
seeking benefits with the necessary information about the difference
bet ween a Awe ek of unempl oy
unemployment insurance program and the shared work benefits
program.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
unemployment insurance benefit recipients and employers
participating in the shared work program in the Commonwealth and
Office of Unemployment Insurance staff.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to comply with this administrative regulation
or amendment: The Office of Unemployment Insurance staff will
need to distinguish between claims for benefits under the regular
unemployment insurance program and claims for benefits under the
shared work program.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There is no additional cost to the unemployment
insurance benefit recipients or employers to comply with this
administrative regulation.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Unemployment claimants receiving
benefits under the shared work program will not be deemed to have
had a fiweek of wunemployment. o

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: This amendment only includes a statutory exception
to the definition of fAweek of
have any additional cost.
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(b) On a continuing basis: This amendment only includes a
statutory exception to the
is not expected to have any additional cost.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Current federal funding will be used for the implementation and
enforcement of this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding will not be necessary to implement this
regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
There are no fees associated with this administrative regulation.

(9) TIERING: Is tiering applied? Tiering is not applied. All
unemployment insurance benefit recipients are treated equally
depending on if the benefits derive from the regular unemployment
insurance program or the shared work benefits program.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation impacts the Office of Unemployment Insurance within the
Kentucky Education and Labor Cabinet.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 341.080(3).

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? No revenue
will be generated for the state for the first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? No
revenue will be generated for the state for subsequent years.

(c) How much will it cost to administer this program for the first
year? The amendment includes an exception to the definition of
Afweek of unemploymento and is
cost.

(d) How much will it cost to administer this program for
subsequent years? The amendment includes an exception to the
definition of iweek of unempl o
any additional cost.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None.

Expenditures (+/-): See above.

Other Explanation: This amendment only includes a statutory
exception to the definition mof
expected to have any additional cost.

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full
year the administrative regulation is to be in effect.

(&) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? There is no
additional cost to the unemployment insurance benefit recipients to
comply with this administrative regulation. This amendment does not
impose any additional expenditures on employers.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? There is
no additional cost savings to the unemployment insurance benefit
recipients to comply with this administrative regulation. This
amendment does not confer cost savings to employers.

(c) How much will it cost the regulated entities for the first year?
There is no additional cost to the unemployment insurance benefit
recipients to comply with this administrative regulation, and this

def i ni empyers.of

not

y me ANDY BESHEAR, Gavernoro t

amendment does not impose any additional expenditures to
Afweek of wunemploymento

(d) How much will it cost the regulated entities for subsequent
years? There is no additional cost to the unemployment insurance
benefit recipients to comply with this administrative regulation, and
this amendment does not impose any additional expenditures to
employers.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-): See above.

Expenditures (+/-): See above.

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic impact"
means an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] It is not anticipated that
this amendment will have an overall negative or adverse economic
impact.

STATEMENT OF EMERGENCY
902 KAR 20:490E

This emergency administrative regulation is necessary to
establish the minimum requirements for licensure as a rural
emergency hospital (REH). The REH designation, created by the
Consolidated Appropriations Act of 2021, is in response to the loss
of essential health care services in rural areas due to hospital
closures. Facilities that convert to an REH will help support
continued access to health care, particularly emergency services
and outpatient services. This emergency administrative regulation is
deemed to be an emergency pursuant to KRS 13A.190(1)(a)3. in
order to meet an imminent deadline for promulgation of an
administrative regulation by establishing licensure requirements for
small rural hospitals that wish to convert to an REH. The Centers for
Medicare and Medicaid Services will implement the new REH
provider type effective January 1, 2023 in accordance with the
Consolidated Appropriations Act of 2021 to promote equality in
health care for those living in rural communities by facilitating access
to needed services. This emergency administrative regulation will be

replacedeby aneodlinarycadnfingstvative eegulatiora @he icampaoiona |

ordinary administrative regulation is identical to this emergency
administrative regulation.

expected to
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care
(New Emergency Administrative Regulation)

il we 02 KAR20:490EeRumll emgrgercy hodpitalsn d i s
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EFFECTIVE: December 29, 2022

RELATES TO: KRS 2.015, 42 C.F.R. 485.5000 485.546, 42
C.F.R. 485.618, 45 C.F.R. Part 160, Part 164, 42 U.S.C. 1320d-2 i
1320d-8

STATUTORY AUTHORITY: KRS 216B.042

NECESSITY, FUNCTION, AND CONFORMITY: KRS 216B.042
requires the Cabinet for Health and Family Services to promulgate
administrative regulations necessary for the proper administration of
the licensure function, which includes establishing licensure
standards and procedures to ensure safe, adequate, and efficient
health facilities and health services. This administrative regulation
establishes the minimum requirements for licensure as a rural
emergency hospital.

Section 1. Def i ni ti on. ARur al
defined by 42 C.F.R. 485.502 as an entity that:

and

have

emergency
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(1) Operates for the purpose of providing emergency
department services, observation care, and other outpatient medical
and health services specified by the secretary of the U.S.
Department of Health and Human Services in which the annual per
patient average length of stay does not exceed twenty-four (24)
hours; and

(2) Shall not provide inpatient services, except those furnished
in a unit that is a distinct part licensed as a skilled nursing facility to
furnish post-REH or post-hospital extended care services.

Section 2. Licensure. (1) A facility shall be eligible to apply for a
license as an REH if the facility is certified as an REH by the Centers
for Medicare and Medicaid Services and was, as of December 27,
2020:

(a) Licensed as a critical access hospital pursuant to 906 KAR
1:110; or

(b)1. Licensed as a general acute care hospital pursuant to 902
KAR 20:016;

2. Had fifty (50) or fewer beds; and

3. Was considered rural or treated as being located in a rural
area in accordance with 42 C.F.R. 485.506(b) or (c).

(2) Except for beds the REH maintains in a distinct part unit
licensed as a skilled nursing f
be delicensed.

(3) A facility that converts to an REH shall not be relicensed to
operate as a critical access hospital or acute care hospital without
first obtaining certificate of need.

Section 3. Application and Fees. (1) A facility that applies for
initial licensure or annual renewal as an REH shall submit to the
Office of Inspector General:

(a) A completed Application for Licensure to Operate a Rural
Emergency Hospital; and

(b) An accompanying fee in the amount of $1,000, made
payable to the Kentucky State Treasurer.

(2) As a condition of annual renewal, the application required by
subsection (1) of this section shall be submitted to the cabinet at
|l east sixty (60) days prior to
licensure.

Section 4. Change of Status. (1) An REH shall report a change
of:

(a) Name or location in accordance with the requirements of 902
KAR 20:008, Section 3(3); or

(b) Ownership in accordance with the requirements of 902 KAR
20:008, Section 2(16).

(2) Failure to renew a license by the annual renewal date shall
result in a late penalty pursuant to 902 KAR 20:008, Section 3(4).

Section 5. Services and Basic Requirements. (1) An REH shall
comply with applicable federal, state, and local laws and regulations
pertaining to the operation of the facility, including compliance with
42 C.F.R. 485.506 i 485.546.

(2) An REH shall:

(a) Provide emergency department services and observation
care, including compliance with the requirements of:

1. 42 C.F.R. 485.516; and

2. 42 C.F.R. 485.618 with respect to:

. Twenty-four (24) hour availability of emergency services;
. Equipment, supplies, and medication;

. Blood and blood products;

. Personnel; and

e. Coordination with emergency response systems;

(b) Provide basic laboratory services in accordance with 42
C.F.R. 485.518;

(c) Maintain, or have available, diagnostic radiologic services in
accordance with 42 C.F.R. 485.520;

(d) Have pharmaceutical services that meet the needs of its
patients in accordance with 42 C.F.R. 485.522; and

(e) In accordance with 42 C.F.R. 485.538, have in effect a
transfer agreement with at least one (1) hospital that is a level | or
level Il trauma center for the referral and transfer of patients
requiring emergency medical care beyond the capabilities of the
REH.

0o
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(3) In accordance with 42 C.F.R. 485.524(a), an REH may
provide outpatient and medical health diagnostic and therapeutic
items and services that ar e
office or at another entry point into the health care delivery system,
including:

(a) Therapeutic radiologic services;

(b) Laboratory services;

(c) Outpatient rehabilitation;

(d) Surgical services;

(e) Maternal health services; or

(f) Behavioral health services.

(4) An REH may provide skilled nursing facility services in a
distinct part unit in accordance with 42 C.F.R. 485.546.

Section 6. Personnel. An REH shall assure that licensed
personnel meet the applicable standards required by the appropriate
professional licensing board and provide services within the
applicable scope of practice.

Section 7. Patient Records.

(1) Ownership.

(a) Medical records shall be the property of the REH.

a c i | ib}j The original enedica edotd shallynét be remoyead éxcest byt
court order.

(c) Copies of medical records or portions thereof may be used
and disclosed in accordance with the requirements established in
this administrative regulation.

(2) Confidentiality and Security: Use and Disclosure.

(a) The REH shall maintain the confidentiality and security of
patient records in compliance with the Health Insurance Portability
and Accountability Act of 1996 (HIPAA), 42 U.S.C. 1320d-2 to
1320d-8, and 45 C.F.R. Parts 160 and 164, as amended, including
the security requirements mandated by subparts A and C of 45
C.F.R. Part 164, or as provided by applicable federal or state law.

(b) The REH may use and disclose patient records. Use and
disclosure shall be as established or required by HIPAA, 42 U.S.C.
1320d-2 to 1320d-8, and 45 C.F.R. Parts 160 and 164, or as

t lestablishedtinghis administratigeiregudation.on of t he

(c) An REH may establish higher levels of confidentiality and
security than those required by HIPAA, 42 U.S.C. 1320d-2 to 1320d-
8, and 45 C.F.R. Parts 160 and 164.

(d) Retention of records. After a patient's death or discharge, the
completed medical record shall be placed in an inactive file and
retained for at least:

1. Six (6) years; or

2. Three (3) years after the patient reaches the age of majority
in accordance with KRS 2.015, whichever is longer.

(3) The REH shall:

(a) Designate a specific location for the maintenance and
storage of the agency's medical records;

(b) Have provisions for storage of medical records in the event
the agency ceases to operate; and

(c) Safeguard the record and its content against loss,
defacement, or tampering.

Section 8. Incorporation by Reference. (1) The form, OIG-
20:490, "Application for Licensure to Operate a Rural Emergency
Hospital", December 2022 edition, is incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Office of Inspector General, 275
East Main Street, Frankfort, Kentucky 40621, Monday through
Friday, 8 a.m. to 4:30 p.m. This material may also be viewed on the
Office of Inspector General's Web site at:
https://chfs.ky.gov/agencies/os/oig/dhc/Pages/ltcapplications.aspx.

ADAM MATHER, Inspector General
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: December 16, 2022

FILED WITH LRC: December 29, 2022 at 11:30 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall, if requested, be held on
February 27, 2023, at 9:00 a.m. using the CHFS Office of Legislative
and Regulatory Affairs Zoom meeting room. The Zoom invitation will
be emailed to each requestor the week prior to the scheduled hearing.
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Individuals interested in attending this hearing shall notify this agency
in writing by February 20, 2023, five (5) workdays prior to the hearing,
of their intent to attend. If no notification of intent to attend the hearing
is received by that date, the hearing may be canceled. This hearing is
open to the public. Any person who attends will be given an
opportunity to comment on the proposed administrative regulation. A
transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the
public hearing, you may submit written comments on this proposed
administrative regulation until February 28, 2023. Send written
notification of intent to attend the public hearing or written comments
on the proposed administrative regulation to the contact person. In the
event of an emergency, the public hearing will be held using the CHFS
Office of Legislative and Regulatory Affairs Zoom meeting room. The
Zoom invitation will be emailed to each requestor in advance of the
scheduled hearing. Pursuant to KRS 13A.280(8), copies of the
statement of consideration and, if applicable, the amended after
comments version of the administrative regulation shall be made
available upon request.

CONTACT PERSON: Krista Quarles, Policy Specialist, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-7091,
email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Kara Daniel; Stephanie Brammer-Barnes

(1) Provide a brief summary of:

(@ What this administrative regulation does: This new
administrative regulation establishes the minimum requirements for
licensure as a rural emergency hospital (REH). REHs are a new
provider type established by the Consolidated Appropriations Act of
2021. The REH designation provides an opportunity for critical access
hospitals (CAHs) and certain rural hospitals to avert potential closure
and continue to provide essential services for the communities they
serve. Conversion to an REH allows for the provision of emergency
services, observation care, and additional outpatient services, if
elected by the REH, that do not exceed an annual per patient average
of twenty-four (24) hours. Although REHs are prohibited from
providing inpatient services, except those furnished in a unit that is a
distinct part licensed as a skilled nursing facility to furnish post-REH or
post-hospital extended care services, this level of care is intended to
promote equity in health care for those living in rural communities by
facilitating access to needed services.

(b) The necessity of this administrative regulation: This new
administrative regulation is necessary to comply with KRS 216B.042,
and as a condition of licensure, this new administrative regulation is
necessary to require REHs to comply with the new federal Conditions
of Participation established by 42 C.F.R. 485.5000 485.546.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This new administrative regulation conforms
to the content of KRS 216B.042 by establishing the minimum
requirements for licensure as an REH.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This new
administrative regulation assists in the effective administration of the
statutes by establishing the minimum requirements for licensure as an
REH.

(2) If this is an amendment to an existing administrative regulation,
provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is a new administrative regulation.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation.

(c) How the amendment conforms to the content of the authorizing
statutes: This is a new administrative regulation.

(d) How the amendment will assist in the effective administration
of the statutes: This is a new administrative regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This new administrative regulation affects
facilities certified by the Centers for Medicare and Medicaid Services
(CMS) as an REH in accordance with 42 C.F.R. 485.506. It is not
known how many CAHs or rural hospitals will convert to an REH.
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(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administrative
regulation, if new, or by the change, if it is an amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: In accordance with this administrative
regulation, entities seeking licensure as an REH will be required to
submit an initial and annual application to the cabinet with
accompanying documentation. REHs will have to comply with the
federal requirements established by 42 C.F.R. 485.50008 485.546 as
a condition of state licensure.

(b) In complying with this administrative regulation or amendment,
how much will it cost each of the entities identified in question (3): This
administrative regulation establishes an initial and annual renewal fee
of $1,000. However, CAHs and other rural hospitals that convert to an
REH already pay a higher licensure fee in accordance with 902 KAR
20:008, Section 3(2)(x) and (k) respectively.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): CAHs and rural hospitals that convert
to an REH may avert potential closure and continue to provide
essential services for the communities they serve.

(5) Provide an estimate of how much it will cost the administrative
body to implement this administrative regulation:

(a) Initially: There are no additional costs to the Office of Inspector
General for implementation of this administrative regulation.

(b) On a continuing basis: There are no additional costs to the
Office of Inspector General for implementation of this administrative
regulation on a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation: The
source of funding used for the implementation and enforcement of the
licensure function is from federal funds and state matching funds of
general and agency appropriations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment: This administrative
regulation establishes an initial and annual renewal fee of $1,000.
However, CAHs and other rural hospitals that convert to an REH
already pay a higher licensure fee in accordance with 902 KAR
20:008, Section 3(2)(x) and (k) respectively.

(8) State whether or not this administrative regulation establishes
any fees or directly or indirectly increases any fees: This administrative
regulation establishes an initial and annual renewal fee of $1,000.

(9) TIERING: Is tiering applied? Tiering is not applicable as
compliance with this administrative regulation applies equally to all
entities regulated by it.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will be
impacted by this administrative regulation? This administrative
regulation impacts rural emergency hospitals (REH) and the Cabinet
for Health and Family Services, Office of Inspector General.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 216B.042 and 42 C.F.R. 485.5000 485.546

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for the
first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation generate
for the state or local government (including cities, counties, fire
departments, or school districts) for the first year? This administrative
regulation establishes an initial and annual renewal fee of $1,000.
Because critical access hospitals (CAHs) and other rural hospitals that
convert to an REH already pay licensure fees in accordance with 902
KAR 20:008, Section 3(2)(x) and (k) respectively, there is no increase
in revenue.

(b) How much revenue will this administrative regulation generate
for the state or local government (including cities, counties, fire
departments, or school districts) for subsequent years? This
administrative regulation establishes an initial and annual renewal fee
of $1,000. Because CAHs and other rural hospitals that convert to an
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REH already pay licensure fees in accordance with 902 KAR 20:008,
Section 3(2)(x) and (k) respectively, there is no increase in revenue.

(c) How much will it cost to administer this program for the first
year? There are no additional costs to the Office of Inspector General
for implementation of this administrative regulation.

(d) How much will it cost to administer this program for subsequent
years? There are no additional costs to the Office of Inspector General
for implementation of this administrative regulation during subsequent
years.

Note: If specific dollar estimates cannot be determined, provide a
brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full year
the administrative regulation is to be in effect.

(a8 How much cost savings will this administrative regulation
generate for the regulated entities for the first year? By shuttering
infrequently used inpatient beds, this administrative regulation will
generate cost savings for CAHs and rural hospitals that convert to an
REH.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? By shuttering
infrequently used inpatient beds, this administrative regulation will
generate cost savings for CAHs and rural hospitals that convert to an
REH.

(c) How much will it cost the regulated entities for the first year?
This administrative regulation establishes an initial and annual
renewal fee of $1,000. However, CAHs and other rural hospitals that
convert to an REH already pay a higher licensure fee in accordance
with 902 KAR 20:008, Section 3(2)(x) and (k) respectively.

(d) How much will it cost the regulated entities for subsequent
years? This administrative regulation establishes an initial and annual
renewal fee of $1,000. However, CAHs and other rural hospitals that
convert to an REH already pay a higher licensure fee in accordance
with 902 KAR 20:008, Section 3(2)(x) and (k) respectively.

Note: If specific dollar estimates cannot be determined, provide a
brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings(+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a major
economic impact, as defined below. "Major economic impact" means
an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars ($500,000)
or more on state or local government or regulated entities, in
aggregate, as determined by the promulgating administrative bodies.
[KRS 13A.010(13)] It is not known how many entities will convert to an
REH. However, CAHs and rural hospitals that shutter infrequently
used inpatient beds and convert to an REH may avert potential closure
and continue to provide essential services for the communities they
serve

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal mandate.
42 C.F.R. 485.5000 485.546, 42 C.F.R. 485.618, 45 C.F.R. Part 160,
Part 164, 42 U.S.C. 1320d-2 i 1320d-8

(2) State compliance standards. KRS 216B.042

(3) Minimum or uniform standards contained in the federal
mandate. 42 C.F.R. 485.5000 485.546 establish the federal
conditions of participation for the certification of rural emergency
hospitals. In accordance with 42 C.F.R. 485.516, rural emergency
hospitals must meet the critical access hospital requirements of 42
C.F.R. 485.618 for emergency services. 45 C.F.R. 160, 164, and 42
U.S.C. 1320d-2i 1320d-8 establish the HIPAA privacy rules to protect
individual s medical records

(4) Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? This administrative regulation does

and oevauation; per sonal

not impose requirements that are more strict than federal laws or
regulations.

(5). Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Not applicable.

STATEMENT OF EMERGENCY
907 KAR 1:026E

This emergency administrative regulation is being promulgated
to incorporate and fully implement a received federal approval that
extends coverage of audiology, dental, and vision coverage to all
Medicaid recipients. Specifically, this emergency administrative
regulation is being promulgated to expand dental services to adults
throughout the Medicaid program. This administrative regulation is
needed to be in effect prior to January 1, 2023 in order to ensure
coverage of audiology, dental, and vision services for the upcoming
calendar year. This emergency administrative regulation is needed
pursuant to KRS 13A.190(1)(a)2. to preserve state and federal
funding. Failure to implement the received federal approval and
provide coverage for eligible recipients within a timely fashion could
result in a loss of federal funds. In addition, the Department for
Medicaid Services (DMS) needs this administrative regulation
pursuant to KRS 13A.190(1)(a)l. to preserve the welfare of
Medicaid recipients. Over 900,000 Medicaid recipients could
immediately benefit from the availability of audiology, dental, and
visual coverage. This emergency administrative regulation shall be
a by an ordinary administrative regulation. The ordinary
administrative  regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Health Care Policy
(Emergency Amendment)

907 KAR 1:026E. Dental services' coverage provisions and
requirements.

EFFECTIVE: December 29, 2022

RELATES TO: KRS 205.520, 205.622, 205.8451, 313.010
313.040, 369.102(8), 369.101 to 369.120, 415.152, 42 C.F.R.
400.203, 415.170, 415.172, 415.174, 438.2, 45 C.F.R. Parts 160
and 164, 42 U.S.C. 1320d, 1396a-d

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)[;42-U-S-C-1396a-d]

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services,
has the responsibility to administer the Medicaid program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law to qualify for federal Medicaid funds. This
administrative regulation establishes the Kentucky Medicaid
Program provisions and requirements regarding the coverage of
dental services.

Section 1. Definitions.

(1) "Comprehensive orthodontic" means a medically necessary
dental service for treatment of a dentofacial malocclusion which
requires the application of braces for correction.

(2) "Current Dental Terminology" or "CDT" means a publication
by the American Dental Association of codes used to report dental
procedures or services.

(3) "Debridement" means a preliminary procedure that:

(a) Entails the gross removal of plaque and calculus that
interfere with the ability of a dentist to perform a comprehensive oral
health informati

(b) Does not preclude the need for further procedures; and

(c) Is separate from a regular cleaning and is usually a
preliminary or first treatment when an individual has developed very
heavy plague or calculus.

on.
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(4) "Department” means the Department for Medicaid Services
or its designee.

(5) "Direct practitioner interaction[eentact]" means the billing
dentist or oral surgeon is physically present with and evaluates,
examines, treats, or diagnoses the recipient, unless the service can
be appropriately performed via telehealth pursuant to 907 KAR
3:170.

(6) "Disabling malocclusion" means a condition that meets the
criteria established in Section 13(7) of this administrative regulation.

(7) "Electronic signature" is defined by KRS 369.102(8).

(8) "Federal financial participation" is defined by 42 C.F.R.
400.203.

(9) "Incidental" means that a medical procedure:

(a) Is performed at the same time as a primary procedure; and

(b)1. Requires little additional practitioner resources; or

2. Is clinically integral to the performance of the primary
procedure.

(10) "Integral" means that a medical procedure represents a
component of a more complex procedure performed at the same
time.

(11) [%eeum%nen&demlst—mean&asubsntute@leim

o Wheo-tempeorarily-assumesresponsibility-for the-professional
and

2)] "Managed care organization" means an entity for which the
Department for Medicaid Services has contracted to serve as a
managed care organization as defined by 42 C.F.R. 438.2.

(12)[(33)] "Medically necessary" or "medical necessity" means
that a covered benefit is determined to be needed in accordance
with 907 KAR 3:130.

(13)[¢24)] "Mutually exclusive" means that two (2) procedures:

(a) Are not reasonably performed in conjunction with one (1)
another during the same patient encounter on the same date of
service;

(b) Represent two (2) methods of performing the same
procedure;

(c) Represent medically impossible or improbable use of CDT
codes; or
(d) Are described in CDT as inappropriate coding of procedure
combinations.

(14)[@5)] "Other licensed medical professional® or "OLMP"
means a health care provider other than a dentist who has been
approved to practice a medical specialty by the appropriate licensure
board.

(15)[¢26)] "Prepayment review" or "PPR" means a departmental
review of a claim regarding a recipient who is not enrolled with a
managed care organization to determine if the requirements of this
administrative regulation have been met prior to authorizing
payment.

(16)[@A)] "Prior authorization" or "PA" means approval that a
provider shall obtain from the department before being reimbursed
for a covered service.

(A7)[¢28)] "Provider" is defined by KRS 205.8451(7).

(18)[(29)] "Public health hygienist" means an individual who:

(a) Is a dental hygienist as defined by KRS 313.010(6);

(b) Meets the public health hygienist requirements established
in KRS 313.040(8);

(c) Meets the requirements for a public health registered dental
hygienist established in 201 KAR 8:562; and

(d) Is employed by or through:

1. The Department for Public Health; or

2. A governing board of health.

(19)[€269] "Recipient" is defined by KRS 205.8451(9).

(20)[21)] "Resident" is defined by 42 C.F.R. 415.152.

(21)[22)] "Timely filing" means receipt of a claim by Medicaid:

(a) Within twelve (12) months of the date the service was
provided;

(b) Within twelve (12) months of the date retroactive eligibility
was established; or

(c) Within six (6) months of the Medicare adjudication date if the
service was billed to Medicare.
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Section 2. Conditions of Participation.

(1) A participating provider shall:

(a) Be licensed as a provider in the state in which the practice is
located;

(b) Comply with the terms and conditions established in the
following administrative regulations:

1. 907 KAR 1:005;

2.907 KAR 1:671; and

3. 907 KAR 1:672;

(c) Comply with the requirements to maintain the confidentiality
of personal medical records pursuant to 42 U.S.C. 1320d and 45
C.F.R. Parts 160 and 164;[-and]

(d) Comply with all applicable state and federal laws; and

(e) Meet all applicable medical and dental standards of practice.

(2)(a) A participating provider shall:

1. Have the freedom to choose whether to accept an eligible
Medicaid recipient; and

2. Notify the recipient of the decision prior to the delivery of
service.

(b) If the provider accepts the recipient, the provider:

1. Shall bill Medicaid rather than the recipient for a covered
service;

2. May bill the recipient for a service not covered by Kentucky
Medicaid, if the provider informed the recipient of noncoverage prior
to providing the service; and

3. Shall not hill the recipient for a service that is denied by the
department for:

a. Being:

(i) Incidental;

(ii) Integral; or

(iii) Mutually exclusive;

b. Incorrect billing procedures, including incorrect bundling of
procedures;

c. Failure to obtain prior authorization for the service; or

d. Failure to meet timely filing requirements.

(3)(@) In accordance with 907 KAR 17:015, Section 3(3), a
provider of a service to an enrollee shall not be required to be
currently participating in the fee-for-service Medicaid program.

(b) A provider of a service to an enrollee shall be enrolled in the
Medicaid program.

(4)(a) If a provider receives any duplicate or overpayment from
the department or managed care organization, regardless of reason,
the provider shall return the payment to the department or managed
care organization.

(b) Failure to return a payment to the department or managed
care organization in accordance with paragraph (a) of this
subsection may be:

1. Interpreted to be fraud or abuse; and

2. Prosecuted in accordance with applicable federal or state law.

(c) Nonduplication of payments and third-party liability shall be
in accordance with 907 KAR 1:005.

(d) A provider shall comply with KRS 205.622.

Section 3. Record Maintenance. (1)(a) A provider shall maintain
comprehensive legible medical records that substantiate the
services billed.

(b) A dental record shall be considered a medical record.

(2) A medical record shall be signed on the date of service by
the:

(a) Provider; or

(b) Other practitioner authorized to provide the service in
accordance with:

1. KRS 313.040; and

2. 201 KAR 8:562.

(3) An X-ray shall be:

(a) Of diagnostic quality; and

(b) Maintained in a manner that identifies the:

1. Recipient's name;

2. Service date; and

3. Provider's name.

(4) A treatment regimen shall be documented to include:

(a) Diagnosis;

(b) Treatment plan;

(c) Treatment and follow-up; and
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(d) Medical necessity.

(5) Medical records, including X-rays, shall be maintained in
accordance with 907 KAR 1:672.

Section 4. General and Certain Service
Requirements.

(1) A covered service shall be:

(a) Medically necessary; and

(b) Except as provided in subsection (2)[(3)] of this section,
furnished to a recipient through direct practitioner
interaction[eentact].

] i .

{3)] A covered service provided by an other licensed medical
professional (OLMP) shall be covered if the:

(a) OLMP is employed by the supervising oral surgeon, dentist,
or dental group;

(b) OLMP is licensed in the state of practice; and

(c) Supervising provider has direct practitioner
interaction[eentact] with the recipient, except for a service provided
by a dental hygienist if the dental hygienist provides the service
under general supervision of a practitioner in accordance with KRS
313.040.

(3)[H)](a) A medical resident may provide and the department
shall cover services if provided under the direction of a program
participating teaching physician in accordance with 42 C.F.R.
415.170, 415.172, and 415.174.

(b) A dental resident, student, or dental hygiene student may
provide and the department shall cover services under the direction
or supervision of a program participating provider in or affiliated with
an American Dental Association accredited institution.

(D)|(5)-Services-provided-by-a-locum-tenens-dentist-shall-be
covered:

Coverage

{6)] Preventative services provided by a public health hygienist
shall be covered.

(B)EA] The department shall cover the oral pathology
procedures listed on the DMS Dental Fee Schedule if provided by
an oral pathologist who meets the condition of participation
requirements established in Section 2 of this administrative
regulation.

(6)[€8)] Coverage shall be limited to the procedures or services:

(a) Identified and established on the DMS Dental Fee Schedule;
or

(b) Established in this administrative regulation.

(N[{9Y] The department shall not cover a service provided by a
provider or practitioner that exceeds the scope of services
established for the provider or practitioner in:

(a) Kentucky Revised Statutes; or

(b) Kentucky administrative regulations.

Section 5. Diagnostic Service Coverage Limitations.

(1)(a) Except as provided in paragraph (b) of this subsection,
coverage for a comprehensive oral evaluation shall be limited to one
(1) per twelve (12) month period, per recipient, per provider.

(b) The department shall cover a second comprehensive oral
evaluation if the evaluation is provided in conjunction with a
prophylaxis[-te-an-individual-undertwenty-one-(21)-years-of-age).

(c) A comprehensive oral evaluation shall not be covered in
conjunction with the following:

1. A limited oral evaluation for trauma related injuries;

2. A space maintainer;

3. Denture relining;

4. A transitional appliance;

5. A prosthodontic service;
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6. Temporomandibular joint therapy;

7. An orthodontic service;

8. Palliative treatment;

9. An extended care facility call;

10. A house call; or

11. A hospital call.

(2)(a) Coverage for a limited oral evaluation shall:

1. Be limited to a trauma related injury or acute infection; and

2. Be limited to one (1) per date of service, per recipient, per
provider.

(b) A limited oral evaluation shall not be covered in conjunction
with another service except for:

. A periapical X-ray;

. A bitewing X-ray;

. A panoramic X-ray;

. Resin, anterior;

A simple or surgical extraction;

. Surgical removal of a residual tooth root;
. Removal of a foreign body;

. Suture of a recent small wound;

. Intravenous sedation; or

10. Incision and drainage of infection.

(3)(a) Except as provided in paragraph (b) of this subsection, the
following limitations shall apply to coverage of a radiograph service:

1. Bitewing X-rays shall be limited to four (4) per twelve (12)
month period, per recipient, per provider;

2. Periapical X-rays shall be limited to fourteen (14) per twelve
(12) month period, per recipient, per provider;

3. An intraoral complete X-ray series shall be limited to one (1)
per twenty-four (24) month period, per recipient, per provider;

4. Periapical and bitewing X-rays shall not be covered in the
same twelve (12) month period as an intraoral complete X-ray series
per recipient, per provider;

5. A panoramic film shall:

a. Be limited to one (1) per twenty-four (24) month period, per
recipient, per provider; and

b. Require prior authorization in accordance with Section 15(1),
(2), and (3) of this administrative regulation for a recipient under the
age of six (6) years;

6. A cephalometric film shall be limited to one (1) per twenty-four
(24) month period, per recipient, per provider; or

7. A cephalometric and panoramic X-ray shall not be covered
separately in conjunction with a comprehensive orthodontic
consultation.

(b) The limits established in paragraph (a) of this subsection
shall not apply to:

1. An X-ray necessary for a root canal or oral surgical procedure;

or
2. An X-ray that:
a. Exceeds the established service limitations; and
b. Is determined by the department to be medically necessary.

Section 6. Preventive Service Coverage Limitations.
(1)(a) Coverage of a prophylaxis shall be limited to[:

per six (6) month period, per recipient.

(b) A prophylaxis shall not be covered in conjunction with
periodontal scaling or root planing.

(2)(a) Coverage of a sealant shall be limited to:

1 - . :

2.] Each six (6) and twelve (12) year molar once every four (4)
years with a lifetime limit of three (3) sealants per tooth, per recipient;
and

2.[3:] An occlusal surface that is noncavitated.

(b) A sealant shall not be covered in conjunction with a
restorative procedure for the same tooth on the same surface on the
same date of service.

(3)(a) Coverage of a space maintainer shall[:

7

;] one (1)

%‘] require the following:
1.[a:] Fabrication;
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2.[b:] Insertion;

3.[e<] Follow-up visits;

4.[¢k] Adjustments; and

5.[e:] Documentation in the recipient's medical record to:

a.[@] Substantiate the use for maintenance of existing
interdental space; and

b.[G)] Support the diagnosis and a plan of treatment that
includes follow-up visits.

(b) The date of service for a space maintainer shall be
considered to be the date the appliance is placed on the recipient.

(c) Coverage of a space maintainer, an appliance therapy
specified in the CDT orthodontic category, or a combination of the
two (2) shall not exceed two (2) per twelve (12) month period, per
recipient.

Section 7. Restorative Service Coverage Limitations.

(1) A four (4) or more surface resin-based anterior composite
procedure shall not be covered if performed for the purpose of
cosmetic bonding or veneering.

(2) Coverage of a prefabricated crown shall[:

(a) Be limited-to-a recipient-under-the age of twenty-one-(21)

{b)] include any procedure performed for restoration of the same
tooth.

(3) Coverage of a pin retention procedure shall be limited to:

(a) A permanent molar;

(b) One (1) per tooth, per date of service, per recipient; and

(c) Two (2) per permanent molar, per recipient.

(4) Coverage of a restorative procedure performed in
conjunction with a pin retention procedure shall be limited to one (1)
of the following:

(a) An appropriate medically necessary restorative material
encompassing three (3) or more surfaces;

(b) A permanent prefabricated resin crown; or

(c) A prefabricated stainless steel crown.

{2)] A therapeutic pulpotomy shall not be covered if performed
in conjunction with root canal therapy.

(2)[€3)](a) Coverage of root canal therapy shall require:

1. Treatment of the entire tooth;

2. Completion of the therapy; and

3. An X-ray taken before and after completion of the therapy.

(b) The following root canal therapy shall not be covered:

1. The Sargenti method of root canal treatment; or

2. A root canal that does not treat all root canals on a multi-
rooted tooth.

Section 9. Periodontic Service Coverage Limitations.

(1) Coverage of a gingivectomy or gingivoplasty procedure shall
require prepayment review and shall be limited to:

(a) A recipient with gingival overgrowth due to a:

1. Congenital condition;

2. Hereditary condition; or

3. Drug-induced condition; and

(b) One (1) per tooth or per quadrant, per provider, per recipient
per twelve (12) month period.

(2) Coverage of a gingivectomy or gingivoplasty procedure shall
require documentation in the recipient's medical record that
includes:

(a) Pocket-depth measurements;

(b) A history of nonsurgical services; and

(c) A prognosis.

(3) Coverage for a periodontal scaling and root planing
procedure shall:
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(a) Not exceed one (1) per quadrant, per twelve (12) months,
per recipient, per provider;

(b) Require prior authorization in accordance with Section 15(1),
(2), and (4) of this administrative regulation; and

(c) Require documentation to include:

1. A periapical film or bitewing X-ray;

2. Periodontal charting of preoperative pocket depths; and

3. A photograph, if applicable.

@1

{5)] Periodontal scaliﬁg and root planing shall not be covered if
performed in conjunction with dental prophylaxis.

preghant-woeman:
b-More—than-onre{Htullmouth-debridementperpreghancy
shall-not-be covered.]

{2)] A denture repair in the following categories shall not exceed
three (3) repairs per twelve (12) month period, per recipient:

(a) Repair resin denture base; or

(b) Repair cast framework.

(2)[€3)] Coverage for the following services shall not exceed one
(1) per twelve (12) month period, per recipient:

(a) Replacement of a broken tooth on a denture;

(b) Laboratory relining of:

1. Maxillary dentures; or

2. Mandibular dentures;

(c) An interim maxillary partial denture; or

(d) An interim mandibular partial denture.

(3)[4)] An interim maxillary or mandibular partial denture shall
be limited to use:

(a) During a transition period from a primary dentition to a
permanent dentition;

(b) For space maintenance or space management; or

(c) As interceptive or preventive orthodontics.

Section 11. Maxillofacial Prosthetic Service Coverage
Limitations. The following services shall be covered if provided by a
board eligible or board certified prosthodontist:

(1) A nasal prosthesis;

(2) An auricular prosthesis;

(3) A facial prosthesis;

(4) A mandibular resection prosthesis;

(5) A pediatric speech aid;

(6) An adult speech aid;

(7) A palatal augmentation prosthesis;

(8) A palatal lift prosthesis;

(9) An oral surgical splint; or

(10) An unspecified maxillofacial prosthetic.

Section 12. Oral and Maxillofacial Service Coverage Limitations.
(1) The simple use of a dental elevator shall not constitute a surgical
extraction.

(2) Root removal shall not be covered on the same date of
service as the extraction of the same tooth.

(3) Coverage of surgical access of an unerupted tooth shall:

(a) Be limited to exposure of the tooth for orthodontic treatment;
and

(b) Require prepayment review.

(4) Coverage of alveoplasty shall:

(a) Be limited to one (1) per quadrant, per lifetime, per recipient;
and

(b) Require a minimum of a four (4) tooth area within the same
guadrant.

(5) An occlusal orthotic device shall:

(a) Be covered for temporomandibular joint therapy;

(b) Require prior authorization in accordance with Section 15(1),
(2), and (5) of this administrative regulation; and
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(c) [Belimited-to-a—recipient-under-the-age-of-twenty-one(21)
years;-and

{6)] Be limited to one (1) per lifetime, per recipient.

(6) Frenulectomy shall be limited to two (2) per date of service.

(7) Coverage shall be limited to one (1) per lifetime, per
recipient, for removal of the following:

(a) Torus palatinus (maxillary arch);

(b) Torus mandibularis (lower left quadrant); or

(c) Torus mandibularis (lower right quadrant).

Section 13. Orthodontic Service Coverage Limitations. (1)
Coverage of an orthodontic service shall[:
yearsrand

{b)] require prior authorization except as established in Section
15(1)(b) of this administrative regulation.

(2) The combination of space maintainers and appliance therapy
shall be limited to two (2) per twelve (12) month period, per recipient.

(3) Space maintainers and appliance therapy shall not be
covered in conjunction with comprehensive orthodontics.

(4) Orthodontic braces shall be limited to recipients under the
age of twenty-one (21) years.

(5) Space maintainers shall be allowed for adults when:

(a) There has been an extraction or lost tooth;

(b) A permanent tooth is waiting for a partial;

(c) In preparation for an implant, if an implant is medically
necessary and approved;

(d) A third molar is partially erupted; or

(e) There is a congenitally missing tooth.

(6) The department shall only cover new orthodontic brackets or
appliances.

(N[5 An appliance for minor tooth guidance shall not be
covered for the control of harmful habits.

(8)[¢6)] In addition to the limitations specified in subsection (1) of
this section, a comprehensive orthodontic service shall:

(a) Require a referral by a dentist; and

(b) Be limited to the correction of a disabling malocclusion for
transitional, full permanent dentition, or treatment of a cleft palate or
severe facial anomaly.

(9)[€A] A disabling malocclusion shall:

(a) Exist if a patient:

1. Exhibits a severe overbite encompassing one (1) or more
teeth in palatal impingement diagnosed by a lingual view of
orthodontic models (stone or digital) showing palatal soft tissue
contact;

2. Exhibits a true anterior open bite:

a. Either skeletal or habitual in nature that if left untreated will
result in:

(i) The open bite persisting; or

(i) A medically documented speech impediment; and

b. That does not include:

(i) One (1) or two (2) teeth slightly out of occlusion; or

(ii) Where the incisors have not fully erupted;

3. Demonstrates a significant antero-posterior discrepancy
(Class Il or Il malocclusion that is comparable to at least one (1) full
tooth Class Il or Il1):

a. Dental or skeletal; and

b. If skeletal, requires a traced cephalometric radiograph
supporting significant skeletal malocclusion;

4. Has an anterior crossbite that involves:

a. More than two (2) teeth within the same arch; or

b. A single tooth crossbite if there is evident detrimental changes
in supporting tissues including:

(i) Obvious gingival stripping; or

(i) A functional shift of the mandible or severe dental attrition for
an individual under the age of twelve (12) years; or

c. An edge to edge crossbite if there is severe dental attrition
due to a traumatic occlusion;

5. Demonstrates a handicapping posterior
discrepancy that:

a. May include several teeth, one (1) of which shall be a molar;
and

b. Is handicapping in a function fashion as follows:

(i) Functional shift;

transverse
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(i) Facial asymmetry; or

(iii) A complete buccal or lingual crossbite;

6. Demonstrates a medically documented speech pathology
resulting from the malocclusion;

7. Demonstrates a significant posterior open bite that does not
involve:

a. Partially erupted teeth; or

b. One (1) or two (2) teeth slightly out of occlusion;

8. Except for third molars, demonstrates an impacted tooth that:

a. Will not erupt into the arch without orthodontic or surgical
intervention; and

b.(i) Shows a documented pathology; or

(ii) Poses a significant threat to the integrity of the remaining
dentition or to the health of the patient;

9. Has an extreme overjet in excess of eight (8) millimeters and
one (1) of the skeletal conditions specified in subparagraphs 1
through 8 of this paragraph;

10. Has trauma or injury resulting in severe misalignment of the
teeth or alveolar structures and does not include simple loss of teeth
with no other affects;

11. Has a congenital or developmental disorder giving rise to a
handicapping malocclusion;

12. Has a significant facial discrepancy requiring a combined
orthodontic and orthognathic surgery treatment approach; or

13. Has developmental anodontia in which several congenitally
missing teeth result in a handicapping malocclusion or arch
deformation; and

(b) Not include:

1. One (1) or two (2) teeth being slightly out of occlusion;

2. Incisors not having fully erupted; or

3. A bimaxillary protrusion.

(10)[¢8)] Coverage of comprehensive orthodontic treatment shall
not include orthognathic surgery.

(11)[¢9)] If comprehensive orthodontic treatment is discontinued
prior to completion, the provider shall submit to the department:

(a) Documentation of the referral referenced in subsection
(8)[¢6)] of this section; and

(b) A letter detailing:

1. Treatment provided, including dates of service;

2. Current treatment status of the patient; and

3. Charges for the treatment provided.

(12)[¢26)] Remaining portions of comprehensive orthodontic
treatment may be authorized for prorated coverage upon
compliance with the prior authorization requirements specified in
Section 15(1), (2), and (7) of this administrative regulation if
treatment:

(a) Is transferred to another provider; or

(b) Began prior to Medicaid eligibility.

Section 14. Adjunctive General Service Coverage Limitations.
(1)(a) Coverage of palliative treatment for dental pain shall be limited
to one (1) per date of service, per recipient, per provider.

(b) Palliative treatment for dental pain shall not be covered in
conjunction with another service except for a radiograph.

(2)(a) Coverage of a hospital or ambulatory surgical center call
or extended care facility call shall be limited to one (1) per date of
service, per recipient, per provider.

(b) A hospital call, ambulatory surgical center call, or extended
care facility call shall not be covered in conjunction with:

1. Limited oral evaluation;_or

2. Comprehensive oral evaluation[;-e¢

(3) Intravenous sedation shall not be covered for local
anesthesia or nitrous oxide.

Section 15. Prior Authorization. (1)(a) The prior authorization
requirements established in this administrative regulation shall apply
to services for a recipient who is not enrolled with a managed care
organization.

(b) A managed care organization shall not be required to apply
the prior authorization requirements established in this
administrative regulation for a recipient who is enrolled with the
managed care organization.

(c) Prior authorization shall be required for the following:
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. A panoramic film for a recipient under the age of six (6) years;
. Periodontal scaling and root planing;

. An occlusal orthotic device;

. A preorthodontic treatment visit;

. Removable appliance therapy;

. Fixed appliance therapy; or

. A comprehensive orthodontic service.

(2) A provider shall request prior authorization by submitting the
following information to the department:

(a) A MAPI-]9, Prior Authorization for Health Services;

(b) Additional forms or information as specified in subsections
(3) through (8) of this section; and

(c) Additional information required to establish medical
necessity if requested by the department.

(3) A request for prior authorization of a panoramic film shall
include a letter of medical necessity.

(4) A request for prior authorization of periodontal scaling and
root planing shall include periodontal charting of preoperative pocket
depths.

(5) A request for prior authorization of an occlusal orthotic device
shall include a MAP 306, Temporomandibular Joint (TMJ)
Assessment Form.

(6) A request for prior authorization of removable and fixed
appliance therapy shall include:

(@) A MAP 396, Kentucky Medicaid Program Orthodontic
Evaluation Form;

(b) Panoramic film or intraoral complete series; and

(c) Dental models or the digital equivalent of dental models.

(7) A request for prior authorization for comprehensive
orthodontic services shall include:

(@& A MAP 396, Kentucky Medicaid Program Orthodontic
Evaluation Form;

(b) A MAP 9A, Kentucky Medicaid Program Orthodontic
Services Agreement;

(c) A cephalometric X-ray with tracing;

(d) A panoramic X-ray;

(e) Intraoral and extraoral facial frontal and profile pictures;

(f) An occluded and trimmed dental model or the digital
equivalent of a model; and

(9) An oral surgeon's pretreatment work up notes if orthognathic
surgery is required.

(8) If prior authorization for comprehensive orthodontic services
is given following a request submitted pursuant to subsection (7) of
this section, additional information shall be submitted as required in
this subsection.

(a) After six (6) monthly visits are completed, but not later than
twelve (12) months after the banding date of service, the provider
shall submit:

1. A MAP 559, Six (6) Month Orthodontic Progress Report; and

2. An additional MAP 9, Prior Authorization for Health Services.

(b) Within three (3) months following completion of the
comprehensive orthodontic treatment, the provider shall submit:

1. Beginning and final records; and

2. A MAP 700, Kentucky Medicaid Program Orthodontic Final
Case Submission.

(9) Upon receipt and review of the materials required in
subsection (7)(a) through (g) of this section, the department may
request a second opinion from another provider regarding the
proposed comprehensive orthodontic treatment.

(20) If a service that requires prior authorization is provided
before the prior authorization is received, the provider shall assume
the financial risk that the prior authorization may not be subsequently
approved.

(11)(a) Prior authorization shall not be a guarantee of recipient
eligibility.

(b) Eligibility verification shall be the responsibility of the
provider.

(12) Upon review and determination by the department that
removing a prior authorization requirement shall be in the best
interest of a Medicaid recipient, the prior authorization requirement
for a specific covered benefit shall be discontinued, at which time
the covered benefit shall be available to all recipients without prior
authorization, as necessary, an age limit related prior authorization
may continue to be enforced.
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Section 16. Use of Electronic Signatures. (1) The creation,
transmission, storage, and other use of electronic signatures and
documents shall comply with the requirements established in KRS
369.101 to 369.120.

(2) A dental service provider that chooses to use electronic
signatures shall:

(a) Develop and implement a written security policy that shall:

1. Be adhered to by each of the provider's employees, officers,
agents, or contractors;

2. Identify each electronic signature for which an individual has
access; and

3. Ensure that each electronic signature is created, transmitted,
and stored in a secure fashion;

(b) Develop a consent form that shall:

1. Be completed and executed by each individual using an
electronic signature;

2. Attest to the signature's authenticity; and

3. Include a statement indicating that the individual has been
notified of his or her responsibility in allowing the use of the
electronic signature; and

(c) Provide the department, immediately upon request, with:

1. A copy of the provider's electronic signature policy;

2. The signed consent form; and

3. The original filed signature.

Section 17. Auditing Authority. (1) The department or the
managed care organization in which an enrollee is enrolled shall
have the authority to audit any:

(a) Claim;

(b) Medical record; or

(c) Documentation associated with any claim or medical record.

(2) A dental record shall be considered a medical record.

Section 18. Federal Approval and Federal Financial
Participation. The coverage provisions and requirements
established in this administrative regulation shall be contingent
upon:

(1) Receipt of federal financial participation for the coverage;
and

(2) Centers for Medicare and Medicaid Services' approval of the
coverage.

Section 19. Appeal Rights. An appeal of a department decision
regarding a Medicaid recipient who is:

(1) Enrolled with a managed care organization shall be in
accordance with 907 KAR 17:010; or

(2) Not enrolled with a managed care organization shall be in
accordance with 907 KAR 1:563.

Section 20. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "MAP 9, Prior Authorization for Health Services", December
1995;

(b) "MAP 9A, Kentucky Medicaid Program Orthodontic Services
Agreement”, December 1995;

(c) "MAP 306, Temporomandibular Joint (TMJ) Assessment
Form", December 1995;

(d) "MAP 396, Kentucky Medicaid Program Orthodontic
Evaluation Form", March 2001;

(e) "MAP 559, Six (6) Month Orthodontic Progress Report",
December 1995;

() "MAP 700, Kentucky Medicaid Program Orthodontic Final
Case Submission", December 1995; and

(g9) "DMS Dental Fee Schedule", December 2015.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law:

(a) At the Department for Medicaid Services, 275 East Main
Street, Frankfort, Kentucky 40621, Monday through Friday, 8 a.m.
to 4:30 p.m.; or

(b) Online at the department's Web site located at
https://chfs.ky.gov/agencies/dms/dpo/bpb/Pages/dental.aspx[http:#
wwnschis-ky-govdms/incorperated-htm).
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LISA D. LEE, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: December 19, 2022

FILED WITH LRC: December 29, 2022 at 11:30 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall, if requested, be held on
February 27, 2023, at 9:00 a.m. using the CHFS Office of Legislative
and Regulatory Affairs Zoom meeting room. The Zoom invitation will
be emailed to each requestor the week prior to the scheduled hearing.
Individuals interested in attending this virtual hearing shall notify this
agency in writing by February 20, 2023, five (5) workdays prior to the
hearing, of their intent to attend. If no notification of intent to attend the
hearing is received by that date, the hearing may be canceled. This
hearing is open to the public. Any person who attends virtually will be
given an opportunity to comment on the proposed administrative
regulation. A transcript of the public hearing will not be made unless a
written request for a transcript is made. If you do not wish to be heard
at the public hearing, you may submit written comments on this
proposed administrative regulation until February 28, 2023. Send
written notification of intent to attend the public hearing or written
comments on the proposed administrative regulation to the contact
person. Pursuant to KRS 13A.280(8), copies of the statement of
consideration and, if applicable, the amended after comments version
of the administrative regulation shall be made available upon request.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-7091;
email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jonathan Scott and Krista Quarles

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes the Kentucky Medicaid program provisions and
requirements regarding the coverage of dental services.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the Kentucky
Medicaid program provisions and requirements regarding the
coverage of dental services.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to the
content of the authorizing statutes by establishing the Kentucky
Medicaid program provisions and requirements regarding the
coverage of dental services.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This administrative
regulation will assist in the effective administration of the authorizing
statutes by establishing the Kentucky Medicaid program provisions
and requirements regarding the coverage of dental services.

(2) If this is an amendment to an existing administrative regulation,
provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment changes the administrative regulation by
removing age limits throughout the administrative regulation.
Previously, nearly all services in the administrative regulation were
limited to individuals under the age of twenty-one (21). In addition, the

term Adirect
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the usage of the term Al ocum

federal law limits the use of locum tenens professionals to physicians.
Additional restrictions have also been included around the use of
orthodontic braces and space maintainers. Finally, a hospital call,
ambulatory surgical center call, or extended care facility call based on
dental pain may now be subject to coverage. The department is also
going to continue to enforce some age limited prior authorizations.

(b) The necessity of the amendment to this administrative
regulation: The amendment is necessary to comply with a new state
plan amendment (SPA) to extend coverage to adult Medicaid
recipients.

(c) How the amendment conforms to the content of the authorizing
statutes: The amendment conforms to the content of the authorizing
statutes by implementing a state plan amendment.
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(d) How the amendment will assist in the effective administration
of the statutes: The amendment assists in the effective administration
of the statutes by effectively implementing a state plan amendment.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will impact all
adult recipients in the Medicaid program. DMS anticipates that this
could be as many as 900,000 individuals. In addition, Medicaid
participating dental service providers will be affected by the
amendments. Currently, there are 1,078 individual dentists, 158 group
dental practices, sixty-nine (69) individual physicians who perform oral
surgery, and nine (9) group physician practices that perform oral
surgery enrolled in Kentuckyds

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this administrative
regulation, if new, or by the change, if it is an amendment, including:

(a) List the actions that each of the regulated entities identified in
guestion (3) will have to take to comply with this administrative
regulation or amendment. Dental providers will need to ensure that
they provide services within the limits established in the administrative
regulation if they wish to be reimbursed for services.

(b) In complying with this administrative regulation or amendment,
how much will it cost each of the entities identified in question (3). The
amendment imposes no cost on the regulated entities.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3). Individual beneficiaries will benefit
from the additional dental services and visits. Dental providers will
benefit from the opportunity to provide services to an additional
population of Medicaid beneficiaries.

(5) Provide an estimate of how much it will cost to implement this
administrative regulation:

(a) Initially: The Department for Medicaid Services (DMS)
anticipates an increase of
member per month capitation (PMPM) managed care organization
(MCO) capitation rate. The total state expenditure for this amount
should be about $3.8 million. This expenditure should be balanced
against expected savings that will be generated within the Medicaid
adult population. A lack of dental care for the adult population is a
driver of increased emergency department utilization, opioid
prescribing, and later i and more expensive i medical interventions
such as oral surgery. DMS anticipates savings and decreased
utilization in these more expensive care settings. For example,
Medicaid enrollees with preventive care may have 43% lower costs
and can be as much as eight times less likely to have an emergency
department visit for dental care. In addition, up to 1 million work hours
could be saved in the Commonwealth if emergency dental care is
avoided for Medicaid recipients. Finally, consistent with national
trends, DMS expects additional job-seeking opportunities to be
available to the adult population as a result of enhanced dental care
and this could result in a movement out of the Medicaid program for
some adult beneficiaries.

(b) On a continuing basis: DMS anticipates that additional
actuarial analysis of preventive dental utilization could reduce the
annual PMPM for dental costs. Furthermore, additional savings could
be generated from reduced emergency department use, oral surgery
and opioid prescriptions. In addition, some movement out of the
Medicaid program could be expected for adult beneficiaries able to
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implementation and enforcement of this administrative regulation: The
sources of revenue to be used for implementation and enforcement of
this administrative regulation are federal funds authorized under the
Social Security Act, Title XIX and matching funds of general and
restricted fund appropriations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment. Neither an increase in
fees nor funding is necessary to implement the amendment to this
administrative regulation.

(8) State whether or not this administrative regulation establishes
any fees or directly or indirectly increases any fees: This administrative
regulation neither establishes nor increases any fees.
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(9) TIERING: Is tiering applied? Tiering is no longer applied within
this administrative regulation as dental services are now available to
all Medicaid recipients.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal mandate.
42 U.S.C. 1396d(r)(3)

(2) State compliance standards.
secretary shall promulgate, administer, and enforce those
administrative regulations necessary to implement programs

mandated by federal law, or to qualify for the receipt of federal funds
and necessary to cooperate with other state and federal agencies for
the proper administration of the cabinet and its programs . 0
205.520(3) states: fi. it i s
advantage of all federal funds that may be available for medical
assistance. To qualify for federal funds the secretary for health and
family services may by regulation comply with any requirement that
may be imposed or opportunity that may be presented by federal law.
Nothing in KRS 205.510 to 205.630 is intended to limit the secretary's
power in this respect. o

(3) Minimum or uniform standards contained in the federal
mandate. Coverage of dental services is mandated only for certain
children within the early and periodic screening, diagnosis and
treatment (EPSDT) program for individuals under age twenty-one
(21.)

(4) Will this administrative regulation impose stricter requirements,
or additional or different responsibilities or requirements, than those
required by the federal mandate? The administrative regulation does
not impose stricter than federal requirements.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilites or requirements. The
administrative regulation does not impose stricter than federal
requirements.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will be
impacted by this administrative regulation? The Department for
Medicaid Services will be affected by the amendment to this
administrative regulation.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1), 205.520(3), 42 U.S.C. 1396d(r)(3).

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for the
first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation generate
for the state or local government (including cities, counties, fire
departments, or school districts) for the first year? The amendment is
not expected to generate revenue for state or local government.

(b) How much revenue will this administrative regulation generate
for the state or local government (including cities, counties, fire
departments, or school districts) for subsequent years? The
amendment is not expected to generate revenue for state or local
government.

(c) How much will it cost to administer this program for the first
year? The Department for Medicaid Services (DMS) anticipates an
increase of about $1.00 for
month capitation (PMPM) managed care organization (MCO)
capitation rate. The total state expenditure for this amount should be
about $3,857,900. This expenditure should be balanced against
expected savings that will be generated within the Medicaid adult
population. A lack of dental care for the adult population is a driver of
increased emergency department utilization, opioid prescribing, and
later i and more expensive i medical interventions such as oral
surgery. DMS anticipates savings and decreased utilization in these
more expensive care settings. For example, Medicaid enrollees with
preventive care may have 43% lower costs and can be as much as
eight times less likely to have an emergency department visit for dental
care. In addition, up to 1 million work hours could be saved in the
Commonwealth if emergency dental care is avoided for Medicaid

recipients. Finally, consistent with national trends, DMS expects
additional job-seeking opportunities to be available to the adult
population as a result of enhanced dental care and this could result in
a movement out of the Medicaid program for some adult beneficiaries.

(d) How much will it cost to administer this program for subsequent
years? DMS anticipates that additional actuarial analysis of preventive
dental utilization could reduce the annual PMPM for dental costs.
Furthermore, additional savings could be generated from reduced
erfeRyéncy HépdrtienOuSe) qral surgesy aral bpioil presdiifidne. In
addition, some movement out of the Medicaid program could be
expected for adult beneficiaries able to access adequate dental care.
Absent additional information, DMS will continue to anticipate a $1.00
PMPM and an approximately $3.8 million annual expenditure in state
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expenditures and cost savings of regulated entities for the first full year
the administrative regulation is to be in effect.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? DMS does not
anticipate that cost savings will be generated for regulated entities as
a result of the amendments to this administrative regulation in the first
year. This administrative regulation may result in higher
reimbursement for regulated entities.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? DMS does
not anticipate that cost savings will be generated for regulated entities
as a result of the amendments to this administrative regulation in
subsequent years. This administrative regulation may result in higher
reimbursement for regulated entities.

(c) How much will it cost the regulated entities for the first year?
DMS does not anticipate that regulated entities will incur costs as a
result of this amendment in the first year.

(d) How much will it cost the regulated entities for subsequent
years? DMS does not anticipate that regulated entities will incur costs
as a result of this amendment in subsequent years.

Note: If specific dollar estimates cannot be determined, provide a
brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings(+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a major
economic impact, as defined below. "Major economic impact" means
an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars ($500,000)
or more on state or local government or regulated entities, in
aggregate, as determined by the promulgating administrative bodies.
[KRS 13A.010(13)] The administrative regulation will not have a major
economic impacti as defined by KRS 13A.01071 on regulated entities.
DMS anticipates that this amendment may result in additional
reimbursement for dentists.

STATEMENT OF EMERGENCY
907 KAR 1:038E

This emergency administrative regulation is being promulgated
to incorporate and fully implement a received federal approval that
extends coverage of audiology, dental, and vision coverage to all
Medicaid recipients. Specifically, this emergency administrative
aedulation is eiegpeoulgatedaareypans heariag senritesrtobaduits
throughout the Medicaid program. This administrative regulation is
needed to be in effect prior to January 1, 2023 in order to ensure
coverage of audiology, dental, and vision services for the upcoming
calendar year. This emergency administrative regulation is needed
pursuant to KRS 13A.190(1)(a)2. to preserve state and federal
funding. Failure to implement the received federal approval and
provide coverage for eligible recipients within a timely fashion could
result in a loss of federal funds. In addition, the Department for
Medicaid Services (DMS) needs this administrative regulation
pursuant to KRS 13A.190(1)(a)l. to preserve the welfare of
Medicaid recipients. Over 900,000 Medicaid recipients could
immediately benefit from the availability of audiology, dental, and
visual coverage. This emergency administrative regulation shall be

o take

per
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replaced by an ordinary administrative regulation. The ordinary
administrative  regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Health Care Policy
(Emergency Amendment)

907 KAR 1:038E. Hearing Program coverage provisions and
requirements.

EFFECTIVE: December 29, 2022

RELATES TO: KRS 205.520, 205.622, 205.8451(9),
334.010(4), (9), 334A.020(5), 334A.030, 42 C.F.R. 400.203,
438.20,[;] 457.310, 42 U.S.C. 13964, b, d, 1396r-6

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services
has responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law to qualify for federal Medicaid funds. This
administrative regulation establishes the Medicaid Program
provisions and requirements regarding the coverage of audiology
services and hearing instruments.

Section 1. Definitions.

(1) "Audiologist" is defined by KRS 334A.020(5).

(2) "CPT code" means a code used for reporting procedures and
services performed by medical practitioners and published annually
by the American Medical Association in Current Procedural
Terminology.

(3) "Department’ means the Department for Medicaid Services
or its designee.

(4) "Enrollee" means a recipient who is enrolled with a managed
care organization.

(5) "Federal financial participation” is defined by 42 C.F.R.
400.203.

(6) "Healthcare Common Procedure Coding System" or
"HCPCS" means a collection of codes acknowledged by the Centers
for Medicare and Medicaid Services (CMS) that represents
procedures or items.

(7) "Hearing instrument" is defined by KRS 334.010(4).

(8) "Managed care organization" means an entity for which the
Department for Medicaid Services has contracted to serve as a
managed care organization as defined by 42 C.F.R. 438.2.

(9) "Medically necessary" or "medical necessity" means that a
covered benefit is determined to be needed in accordance with 907
KAR 3:130.

(10) "Recipient" is defined by KRS 205.8451(9).

(11) "Specialist in hearing instruments" is defined by KRS
334.010(9).

Section 2. General Requirements.
(2)(a) For the department to reimburse for a service or item, the
service or item shall:
1. Be provided:
a. To a recipient[:
. (). Under ¢ &-age-ottwenty-o 8(21”935; Sluding the-mont
which the recipient becomes twenty- e, (24)-o ,

physieian]; and

b. By a provider who is:

(i) Enrolled in the Medicaid Program pursuant to 907 KAR 1:672;

(i) Except as provided by paragraph (b) of this subsection,
currently participating in the Medicaid Program pursuant to 907 KAR
1:671; and

(i) Authorized to provide the service in accordance with this
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administrative regulation;

2. Be covered in accordance with this administrative regulation;

3. Be medically necessary; and

4. Have a CPT code or HCPCS code that is listed on the most
current Department for Medicaid Services Hearing Program Fee
Schedule, posted on the department Web site at:
https://chfs.ky.gov/agencies/dms/Pages/feesrates.aspx. Any fee
schedule posted shall comply with all relevant existing rate
methodologies utilized by the department and established by state
and federal law. As appropriate and relevant, the department shall
utilize the Medicaid Physician Fee Schedule established in 907 KAR
3:010 to inform and populate the Hearing Program Fee Schedule.

(b) In accordance with 907 KAR 17:015, Section 3(3), a provider
of a service to an enrollee shall not be required to be currently
participating in the fee-for-service Medicaid Program.

(2)(a) If a procedure is part of a comprehensive service, the
department shall:

1. Not reimburse separately for the procedure; and

2. Reimburse one (1) payment representing reimbursement for
the entire comprehensive service.

(b) A provider shall not bill the department multiple procedures
or procedural codes if one (1) CPT code or HCPCS code is available
to appropriately identify the comprehensive service provided.

(3) A provider shall comply with:

(a) 907 KAR 1:671,;

(b) 907 KAR 1:672; and

(c) All applicable state and federal laws.

(4)(@) If a provider receives any duplicate payment or
overpayment from the department, regardless of reason, the
provider shall return the payment to the department.

(b) Failure to return a payment to the department in accordance
with paragraph (a) of this subsection may be:

1. Interpreted to be fraud or abuse; and

2. Prosecuted in accordance with applicable federal or state law.

(c) Nonduplication of payments and third-party liability shall be
in accordance with 907 KAR 1:005.

(d) A provider shall comply with KRS 205.622.

(5)(a) An in-state audiologist shall:

1. Maintain a current, unrevoked, and unsuspended license in
accordance with KRS Chapter 334A;

2. Before initially enrolling in the Kentucky Medicaid Program,
submit proof of the license referenced in subparagraph 1. of this
paragraph to the department; and

3. Annually submit proof of the license
subparagraph 1. of this paragraph to the department.

(b) An out-of-state audiologist shall:

1. Maintain a current, unrevoked, and unsuspended license to
practice audiology in the state in which the audiologist is licensed,

2. Before initially enrolling in the Kentucky Medicaid Program,
submit proof of the license referenced in subparagraph 1. of this
paragraph to the department;

3. Annually submit proof of the license
subparagraph 1. of this paragraph to the department;

4. Maintain a Certificate of Clinical Competence issued to the
audiologist by the American Speech-Language-Hearing
Association; and

5. Before enrolling in the Kentucky Medicaid Program, submit
proof of having a Certificate of Clinical Competence issued to the
audiologist by the American Speech-Language-Hearing
Association.

(c) If an audiologist fails to comply with paragraph (a) or (b) of
this subsection, as applicable based on if the audiologist is in-state
or out-of-state, the:

1. Audiologist shall be ineligible to be a Kentucky Medicaid
Program provider; and

2. Department shall not reimburse for any service or item
provided by the audiologist effective with the date the audiologist
fails or failed to comply.

(6)(a) An in-state specialist in hearing instruments shall:

1. Maintain a current, unrevoked, and unsuspended license
issued by the Kentucky Licensing Board for Specialists in Hearing
Instruments;

2. Before initially enrolling in the Kentucky Medicaid Program,
submit proof of the license referenced in subparagraph 1. of this

referenced in

referenced in
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paragraph to the department;

3. Annually submit proof of the license
subparagraph 1. of this paragraph to the department;

4. Maintain a Certificate of Clinical Competence issued to the
specialist in hearing instruments by the American Speech-
Language-Hearing Association; and

5. Before enrolling in the Kentucky Medicaid Program, submit
proof of having a Certificate of Clinical Competence issued to the
specialist in hearing instruments by the American Speech-
Language-Hearing Association.

(b) An out-of-state specialist in hearing instruments shall:

1. Maintain a current, unrevoked, and unsuspended license
issued by the licensing board with jurisdiction over specialists in
hearing instruments in the state in which the license is held;

2. Before initially enrolling in the Kentucky Medicaid Program,
submit proof of the license referenced in subparagraph 1. of this
paragraph to the department;

3. Annually submit proof of the license
subparagraph 1 of this paragraph to the department;

4. Maintain a Certificate of Clinical Competence issued to the
specialist in hearing instruments by the American Speech-
Language-Hearing Association; and

5. Before enrolling in the Kentucky Medicaid Program, submit
proof of having a Certificate of Clinical Competence issued to the
specialist in hearing instruments by the American Speech-
Language-Hearing Assaciation.

(c) If a specialist in hearing instruments fails to comply with
paragraph (a) or (b) of this subsection, as applicable based on if the
specialist in hearing instruments is in-state or out-of-state, the:

1. Specialist in hearing instruments shall be ineligible to be a
Kentucky Medicaid Program provider; and

2. Department shall not reimburse for any service or item
provided by the specialist in hearing instruments effective with the
date the specialist in hearing instruments fails or failed to comply.

referenced in

referenced in

Section 3. Audiology Services.

(1) Audiology service coverage shall be limited to one (1)
complete hearing evaluation per calendar year.

(2) Unless a recipient's health care provider demonstrates, and
the department agrees, that an additional hearing instrument
evaluation is medically necessary, a hearing instrument evaluation
shall:

(a) Include three (3) follow-up visits, which shall be:

1. Within the six (6) month period immediately following the
fitting of a hearing instrument; and

2. Related to the proper fit and adjustment of the hearing
instrument; and

(b) Include one (1) additional follow-up visit, which shall be:

1. At least six (6) months following the fitting of the hearing
instrument; and

2. Related to the proper fit and adjustment of the hearing
instrument.

(3)(a) A referral by a physician to an audiologist shall be required
for an audiology service.

(b) The department shall not cover an audiology service if a
referral from a physician to the audiologist was not made.

(c) An office visit with a physician shall not be required prior to
the referral to the audiologist for the audiology service.

Section 4. Hearing Instrument Coverage. Hearing instrument
benefit coverage shall:

(1) If the benefit is a hearing instrument model, be for a hearing
instrument model that is:

(a) Recommended by an audiologist licensed pursuant to KRS
334A.030; and

(b) Available through a Medicaid-participating specialist in
hearing instruments; and

(2) Except as provided by Section 5(3) of this administrative
regulation, not exceed $800 per ear every thirty-six (36) months.

Section 5. Replacement of a Hearing Instrument.

(1) The department shall reimburse for the replacement of a
hearing instrument if:

(a) A loss of the hearing instrument necessitates replacement;
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(b) Extensive damage has occurred necessitating replacement;
or

(c) A medical condition necessitates the replacement of the
previously prescribed hearing instrument in order to accommodate
a change in hearing loss.

(2) If replacement of a hearing instrument is necessary within
twelve (12) months of the original fitting, the replacement hearing
instrument shall be fited upon the signed and dated
recommendation from an audiologist.

(3) If replacement of a hearing instrument becomes necessary
beyond twelve (12) months from the original fitting:

(a) The recipient shall be examined by a physician with a referral
to an audiologist; and

(b) The recipient's hearing loss shall be re-evaluated by an
audiologist.

Section 6. Noncovered Services. The department shall not
reimburse for:

(1) A routine screening of an individual or group of individuals
for identification of a hearing problem;

(2) Hearing therapy except as covered through the six (6) month
adjustment counseling following the fitting of a hearing instrument;

(3) Lip reading instructions except as covered through the six (6)
month adjustment counseling following the fitting of a hearing
instrument;

(4) A service for which the recipient has no obligation to pay and
for which no other person has a legal obligation to provide or to make
payment;

(5) A telephone call;

(6) A service associated with investigational research; or

(7) A replacement of a hearing instrument for the purpose of
incorporating a recent improvement or innovation unless the
replacement results in appreciable improvement in the recipient's
hearing ability as determined by an audiologist.

Section 7. Equipment.

(1) Equipment used in the performance of a test shall meet the
current standards and specifications established by the American
National Standards Institute.

(2)(a) A provider shall ensure that any audiometer used by the
provider or provider's staff shall:

1. Be checked at least once per year to ensure proper
functioning; and

2. Function properly.

(b) A provider shall:

1. Maintain proof of calibration and any repair, if any repair
occurs; and

2. Make the proof of calibration and repair, if any repair occurs,
available for departmental review upon the department's request.

Section 8. Federal Approval and Federal Financial Participation.
The department's coverage of services pursuant to this
administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage;
and

(2) Centers for Medicare and Medicaid Services' approval for
the coverage.

Section 9. Appeal Rights. An appeal of a negative action
regarding a Medicaid recipient who is:

(1) Enrolled with a managed care organization shall be in
accordance with 907 KAR 17:010; or

(2) Not enrolled with a managed care organization shall be in
accordance with 907 KAR 1:563.

LISA D. LEE, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: December 19, 2022

FILED WITH LRC: December 29, 2022 at 11:30 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall, if requested, be held
on February 27, 2023, at 9:00 a.m. using the CHFS Office of
Legislative and Regulatory Affairs Zoom meeting room. The Zoom
invitation will be emailed to each requestor the week prior to the
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scheduled hearing. Individuals interested in attending this virtual
hearing shall notify this agency in writing by February 20, 2023, five
(5) workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing is received by that date,
the hearing may be canceled. This hearing is open to the public. Any
person who attends virtually will be given an opportunity to comment
on the proposed administrative regulation. A transcript of the public
hearing will not be made unless a written request for a transcript is
made. If you do not wish to be heard at the public hearing, you may
submit written comments on this proposed administrative regulation
until February 28, 2023. Send written notification of intent to attend
the public hearing or written comments on the proposed
administrative regulation to the contact person. Pursuant to KRS
13A.280(8), copies of the statement of consideration and, if
applicable, the amended after comments version of the
administrative regulation shall be made available upon request.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jonathan Scott and Krista Quarles

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regul ation establishes the
service and coverage provisions and requirements.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish Kentucky
Medi caid Hearing Programbs
requirements.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to
the content of the authorizing statutes by establishing Kentucky
Medi caid Hearing Programbs
requirements.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of the
statutes by establishing
service and coverage provisions and requirements.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment changes the administrative regulation
by removing an age limit of 21 on receiving vision services. This will
allow adults to receive vision services within the Medicaid program.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to implement the approval
of a state plan amendment.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of the
authorizing statutes by implementing a state plan amendment.

(d) How the amendment will assist in the effective administration
of the statutes: The amendment assists in the effective
administration of the statutes by effectively implementing a state
plan amendment.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will impact
all adult recipients in the Medicaid program. DMS anticipates that
this could be as many as 900,000 individuals. In addition, there are
approximately 177 audiologists enrolled with the Medicaid program.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment. Regulated entities will be required to take
no new actions. However, adult hearing testing and referral
requirements have been clarified.

(b) In complying with this administrative regulation or

servic

servic
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amendment, how much will it cost each of the entities identified in
guestion (3). No cost is imposed by the amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3). Additional adult hearing testing
may be provided, and some referral practices have been clarified.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The Department for Medicaid Services (DMS)
anticipates an increase of
per member per month capitation (PMPM) managed -care
organization (MCO) capitation rate. The total state expenditure for
this additional benefit should be about $150,000. This expenditure
should be balanced against expected savings that could be
generated within the Medicaid adult population. Consistent with
national trends, DMS expects that Medicaid hearing coverage will
decrease the likelihood of dementia, depression, anxiety, and even
myocardial infarctions. DMS furthermore expects that up to 16% of
Kentucky adults have some degree of hearing loss, and that quality
of life and employment opportunities could increase as a result of
this additional benefit. This could result in individuals leaving the
Medicaid program as a result of receiving full-time employment.

(b) On a continuing basis: DMS anticipates that additional
actuarial analysis of hearing services utilization could reduce the
annual PMPM for hearing services or even the overall PMPM. The
availability of additional hearing services should be beneficial for the
adult population, as this is the third most common chronic condition

Ke nt u ciktie UhteddStatesa DME ddé® expedt some nRvemant oat wfdhe

Medicaid program could be expected for adult beneficiaries able to
access adequate hearing services. Absent additional information,
DMS will continue to anticipate a $0.25 PMPM and an approximately
$150000cdnnualeexpenditarg ie staperfunds.i si ons and

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The sources of revenue to be used for implementation and
enforcement of this administrative regulation are federal funds
authaized undeoTitle XDa af the SpaiabSedurstyi Actrarsd matchidg
state funds appropriated in the biennium budget.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: Neither an

Ke nt uc k yncredse ih ifeesanordfundihg will be mecessary o gmplemeatsthe

amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation neither imposes nor increases any fees.

(9) TIERING: Is tiering applied? Tiering is no longer applied
within this administrative regulation as audiology services are now
available to all Medicaid recipients.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 1396d(r)(4), 42 U.S.C. 1396a(a)(30)(A), 42
C.F.R. 441.56, and 45 C.F.R. 147.126.

(2)St ate compliance
secretary shall promulgate, administer, and enforce those
administrative regulations necessary to implement programs
mandated by federal law, or to qualify for the receipt of federal funds
and necessary to cooperate with other state and federal agencies
for the proper administr at i on of the cabinet

KRS 205. 520 (.&ipthespbliaytofehe Comionwealth
to take advantage of all federal funds that may be available for
medical assistance. To qualify for federal funds the secretary for
health and family services may by regulation comply with any
requirement that may be imposed or opportunity that may be
presented by federal law. Nothing in KRS 205.510 to 205.630 is
intended to |imit the

(3) Minimum or uniform standards contained in the federal
mandate. EPDST hearing coverage must include at least testing and
diagnosis and treatment for hearing defects, including hearing aids.
Hearing services médst also be,

(i) at intervals which meet reasonable standards of medical
practice, as determined by the State after consultation with
recognized medical organizations involved in child health care, and

standards.
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(ii) at such other intervals, indicated as medically necessary, to
determine the existence of a suspected illness o r

Additionally, state Medicaid programs are required to take
measures to monitor that services are appropriate. States are
required to establish a plan for review of the appropriateness and
quality of care and services furnished to Medicaid recipients by
appropriate health care professionals. The plan helps protect
against overutilization or unnecessary care and to assure that
reimbursement is consistent with efficiency, economy and quality of
care.

42 U.S.C. 1396a(a)(30)(A) requires Medicaid state plans to:

fi.... provide such methods and procedures relating to the
utilization of, and the payment for, care and services available under
the plan (including but not limited to utilization review plans as
provided for in section 1903(i)(4)) as may be necessary to safeguard
against unnecessary utilization of such care and services. ... 0

45 C.F.R. 147.126 prohibits the application of annual dollar
limits on essential health benefits. Medicaid program benefits are
included in the scope of essential health benefits.

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. The
requirements are not stricter than federal requirements.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department for
Medicaid Services (DMS) will be affected by this amendment.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. 42 C.F.R. 441.56; KRS 205.520.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The
amendment will generate no revenue for DMS.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
amendment will generate no revenue for DMS.

(c) How much will it cost to administer this program for the first
year? The Department for Medicaid Services (DMS) anticipates an
increase of about $0.25 for
month capitation (PMPM) managed care organization (MCO)
capitation rate. The total state expenditure for this additional benefit
should be about $150,000. This expenditure should be balanced
against expected savings that could be generated within the
Medicaid adult population. Consistent with national trends, DMS
expects that Medicaid hearing coverage will decrease the likelihood
of dementia, depression, anxiety, and even myocardial infarctions.
DMS furthermore expects that up to 16% of Kentucky adults have
some degree of hearing loss, and that quality of life and employment
opportunities could increase as a result of this additional benefit.
This could result in individuals leaving the Medicaid program as a
result of receiving full-time employment.

(d) How much will it cost to administer this program for
subsequent years? DMS anticipates that additional actuarial
analysis of hearing services utilization could reduce the annual
PMPM for hearing services or even the overall PMPM. The
availability of additional hearing services should be beneficial for the
adult population, as this is the third most common chronic condition
in the United States. DMS does expect some movement out of the
Medicaid program could be expected for adult beneficiaries able to
access adequate hearing services. Absent additional information,
DMS will continue to anticipate a $0.25 PMPM and an approximately
$150,000 annual expenditure in state funds.

(4) Estimate the effect of this administrative regulation on the

condition

each
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expenditures and cost savings of regulated entities for the first full

.yéar the administrative regulation is to be in effect.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? DMS does not
anticipate that cost savings will be generated for regulated entities
as a result of the amendments to this administrative regulation in the
first year. This administrative regulation may result in higher
reimbursement for regulated entities.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? DMS does
not anticipate that cost savings will be generated for regulated
entities as a result of the amendments to this administrative
regulation in subsequent years. This administrative regulation may
result in higher reimbursement for regulated entities.

(c) How much will it cost the regulated entities for the first year?
DMS does not anticipate that regulated entities will incur costs as a
result of this amendment in the first year.

(d) How much will it cost the regulated entities for subsequent
years? DMS does not anticipate that regulated entities will incur
costs as a result of this amendment in subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings(+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic impact”
means an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] The administrative
regulation will not have a major economic impact i as defined by
KRS 13A.010 i on regulated entities. DMS anticipates that this
amendment may result in additional reimbursement for dentists.

STATEMENT OF EMERGENCY
907 KAR 1:632E

This emergency administrative regulation is being promulgated
to incorporate and fully implement a received federal approval that
extends coverage of audiology, dental, and vision coverage to all
Medicaid recipients. Specifically, this emergency administrative
regulation is being promulgated to expand vision services to adults
throughout the Medicaid program. This administrative regulation is
needed to be in effect prior to January 1, 2023 in order to ensure
coverage of audiology, dental, and vision services for the upcoming
xalendartyeab &his erhergenicyaadnyinissativp egulatiore isnmeeded
pursuant to KRS 13A.190(1)(a)2. to preserve state and federal
funding. Failure to implement the received federal approval and
provide coverage for eligible recipients within a timely fashion could
result in a loss of federal funds. In addition, the Department for
Medicaid Services (DMS) needs this administrative regulation
pursuant to KRS 13A.190(1)(a)l. to preserve the welfare of
Medicaid recipients. Over 900,000 Medicaid recipients could
immediately benefit from the availability of audiology, dental, and
visual coverage. This emergency administrative regulation shall be
replaced by an ordinary administrative regulation. The ordinary
administrative  regulation is identical to this emergency
administrative regulation.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

per
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CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Health Care Policy
(Emergency Amendment)

907 KAR 1:632E. Vision program coverage provisions and
requirements.

EFFECTIVE: December 29, 2022

RELATES TO: KRS 205.520, 205.622, 205.8451(7), (9),
Chapter 320, Chapter 326, 326.030, 326.040, 369.101 to 369.120,
42 C.F.R. 400.203, 431.17, 438.2, 440.40, 440.60, 447 Subpart B,
[42-U.S.C—1396a-¢—]45 C.F.R. 147.126, Parts 160 and 164,
164.306, 164.316, 42 U.S.C. 1320d to 1320d-8, 1396a-d

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3), 42 C.F.R. 441.30, 42 C.F.R. 441.56(c)(1)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services
has responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed, or opportunity
presented, by federal law to qualify for federal Medicaid funds. This
administrative regulation establishes the Kentucky Medicaid
Program provisions and requirements regarding the coverage of
vision services.

Section 1. Definitions.

(1) "Current procedural terminology code" or "CPT code" means
a code used for reporting procedures and services performed by
medical practitioners and published annually by the American
Medical Association in Current Procedural Terminology.

(2) "Department' means the Department for
Services[Servicers] or its designee.

(3) "Enrollee" means a recipient who is enrolled with a managed
care organization.

(4) "Federal financial participation" is defined by 42 C.F.R.
400.203.

(5) "Healthcare Common Procedure Coding System" or
"HCPCS" means a collection of codes acknowledged by the Centers
for Medicare and Medicaid Services (CMS) that represents
procedures or items.

(6) "Managed care organization" means an entity for which the
Department for Medicaid Services has contracted to serve as a
managed care organization as defined in 42 C.F.R. 438.2.

(7) "Medicaid basis" means a scenario in which:

(a) A provider provides a service to a recipient as a Medicaid-
participating provider in accordance with:

1. 907 KAR 1:671; and

2.907 KAR 1:672;

(b) The Medicaid Program is the payer for the service; and

(c) The recipient is not liable for payment to the provider for the
service other than any cost sharing obligation owed by the recipient
to the provider.

(8) "Medically necessary" or "medical necessity" means that a
covered benefit is determined to be needed in accordance with 907
KAR 3:130.

(9) "Ophthalmic dispenser" means an individual who is qualified
to engage in the practice of ophthalmic dispensing in accordance
with KRS 326.030 or 326.040.

(10) "Optometrist" means an individual who is licensed as an
optometrist in accordance with KRS Chapter 320.

(11) "Provider" is defined by KRS 205.8451(7).

(12) "Recipient" is defined by KRS 205.8451(9).

Medicaid

Section 2. General
Participation.

(2)(a) For the department to reimburse for a vision service or
item, the service or item shall be:

1. Provided:

a. To a recipient; and

b. By a provider who is:

(i) Enrolled in the Medicaid Program pursuant to 907 KAR 1:672;

Requirements and Conditions of
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(ii) Except as provided in paragraph (b) of this subsection,
currently participating in the Medicaid Program pursuant to 907 KAR
1:671; and

(iii) Authorized by this administrative regulation to provide the
given service or item;

2. Covered in accordance with this administrative regulation;

3. Medically necessary;

4. A service or item authorized within the scope of the provider's
licensure; and

5. A service or item listed on the Department for Medicaid
Services Vision Program Fee Schedule.

(b) In accordance with 907 KAR 17:015, Section 3(3), a provider
of a service to an enrollee shall not be required to be currently
participating in the fee-for-service Medicaid Program.

(2)(a) To be recognized as an authorized provider of vision
services, an optometrist shall:

1. Be licensed by the:

a. Kentucky Board of Optometric Examiners; or

b. Optometric examiner board in the state in which the
optometrist practices if the optometrist practices in a state other than
Kentucky;

2. Submit to the department proof of licensure upon initial
enrollment in the Kentucky Medicaid Program; and

3. Annually submit to the department proof of licensure renewal
including the expiration date of the license and the effective date of
renewal.

(b)1. To be recognized as an authorized provider of vision
services, an in-state optician shall:

a. Hold a current license in Kentucky as an ophthalmic
dispenser;

b. Comply with the requirements established in KRS Chapter
326;

c. Submit to the department proof of licensure upon initial
enroliment in the Kentucky Medicaid Program; and

d. Annually submit to the department proof of licensure renewal
including the expiration date of the license and the effective date of
renewal.

2. To be recognized as an authorized provider of vision services,
an out-of-state optician shall:

a. Hold a current license in the state in which the optician
practices as an ophthalmic dispenser;

b. Submit to the department proof of licensure upon initial
enroliment in the Kentucky Medicaid Program; and

c. Annually submit to the department proof of licensure renewal
including the expiration date of the license and the effective date of
renewal.

(c) A physician shall be an authorized provider of vision services.

(3) A provider shall comply with:

(a) 907 KAR 1:671;

(b) 907 KAR 1:672;

(c) All applicable state and federal laws; and

(d) The confidentiality of personal records pursuant to 42 U.S.C.
1320d to 1320d-8 and 45 C.F.R. Parts 160 and 164.

(4)(a) A provider shall:

1. Have the freedom to choose whether to provide services to a
recipient; and

2. Notify the recipient referenced in paragraph (b) of this
subsection of the provider's decision to accept or not accept the
recipient on a Medicaid basis prior to providing any services to the
recipient.

(b) A provider may provide a service to a recipient on a non-
Medicaid basis:

1. If the recipient agrees to receive the service on a non-
Medicaid basis; and

2. Whether or not the:

a. Provider is a Medicaid-participating provider; or

b. Service is a Medicaid-covered service.

Section 3. Vision Service Coverage.

(1) Vision service coverage shall be limited to a service listed
with a CPT code or item with an HCPCS code on the Department
for Medicaid Services Vision Program Fee Schedule.

(2) Vision service limits shall be as established on the
Department for Medicaid Services Vision Program Fee Schedule.
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Section 4. Coverage of Eyeglasses and Frames.
(1) To be eligible for eyeglasses covered by the department, a
recipient shall[:

{b)] have a diagnosed visual condition that:

(a)[%=] Requires the use of eyeglasses;

(b)[2-] Is within one (1) of the following categories:

1.[a] Amblyopia;

2.[b:] Post surgical eye condition;

3.[e] Diminished or subnormal vision; or

4.[é-] Other diagnosis which indicates the need for eyeglasses;
and

(c)[3-] Requires a prescription correction in the stronger lens no
weaker than:

1.[a:] +0.50, 0.50 sphere +0.50, or 0.50 cylinder;

2.[b] 0.50 diopter of vertical prism; or

3.[e:] A total of two (2) diopter of lateral prism.

(2) Provisions regarding any limit on the number of eyeglasses
covered shall be as established in 907 KAR 1:631.

(3) For the department to cover:

(a) A frame, the frame shall be:

1. First quality;

2. Free of defects; and

3. Have a warranty of at least one (1) year; or

(b) A lens, the lens shall be:

1. First quality;

2. Free of defects;

3. Meet the United States Food and Drug Administration's
impact resistance standards; and

4. Polycarbonate and scratch coated.

(4) The dispensing of eyeglasses shall include:

(a) Single vision prescriptions;

(b) Bi-focal vision prescriptions;

(c) Multi-focal vision prescriptions;

(d) Services to frames; or

(e) Delivery of the completed eyeglasses which shall include:

1. Instructions in the use and care of the eyeglasses; and

2. Any adjustment, minor or otherwise, for a period of one (1)
year.

(5) A provider shall be responsible, at no additional cost to the
department or the recipient, for:

(a) An inaccurately filled prescription;

(b) Defective material; or

(c) An improperly fitted frame.

Section 5. Contact Lenses, Tint, and Plano Safety Glasses.
(1) The department shall not reimburse for contact lenses
substituted for eyeglasses unless:

(a) The corrected acuity in a recipient's stronger eye is twenty
(20)/fifty (50) and shall be improved with the use of contact lenses;
(b) The visual prescription is of + 8.00 diopter or greater; or
(c) The recipient's diagnosis is 4.00 diopter anisometropia.

(2) The department shall not reimburse for tint unless the
prescription specifically indicates a diagnosis of photophobia.

(3) The department shall not reimburse for plano safety glasses
unless the glasses are medically indicated for the recipient.

Section 6. Noncovered Services or Items. The department shall
not reimburse for:

(1) Tinting if not medically necessary;

(2) Photochromics if not medically necessary;

(3) Anti-reflective coatings if not medically necessary;

(4) Other lens options which are not medically necessary;

(5) Low vision services;

(6) A press-on prism; or

(7) A service with a CPT code or item with an HCPCS code that
is not listed on the Department for Medicaid Services Vision
Program Fee Schedule.

Section 7. Required Provider Documentation. (1)(@) In
accordance with 42 C.F.R. 431.17, a provider shall maintain medical
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records of a service provided to a recipient for the period of time
currently required by the United States Health and Human Services
Secretary unless the department requires a retention period,
pursuant to 907 KAR 1:671, longer than the period required by the
United States Health and Human Services Secretary.

(b) If, pursuant to 907 KAR 1:671, the department requires a
medical record retention period longer than the period required by
the United States Health and Human Services Secretary, the
medical record retention period established in 907 KAR 1:671 shall
be the minimum record retention period.

(c) A provider shall maintain medical records of a service
provided to a recipient in accordance with:

1. 45 C.F.R. 164.316; and

2. 45 C.F.R. 164.306.

(2) A provider shall maintain the following documentation in a
recipient's medical record:

(@) Any covered service or covered item provided to the
recipient;

(b) For each covered service or covered item provided to the
recipient:

1. A signature by the individual who provided the service or item
signed on the date the service or item was provided,;

2. The date that the service or item was provided; and

3. Demonstration that the covered service or covered item was
provided to the recipient;

(c) The diagnostic condition necessitating the service or item;
and

(d) The medical necessity as substantiated by an appropriate
medical order.

Section 8. No Duplication of Service. (1) The department shall
not reimburse for a service provided to a recipient by more than one
(1) provider of any program in which the service is covered during
the same time period.

(2) For example, if a recipient is receiving a speech-language
pathology service from a speech-language pathologist enrolled with
the Medicaid Program, the department shall not reimburse for the
same service provided to the same recipient during the same time
period via the physician services program.

Section 9. Third Party Liability. A provider shall comply with KRS
205.622.

Section 10. Auditing Authority. The department shall have the
authority to audit any claim, medical record, or documentation
associated with the claim or medical record.

Section 11. Use of Electronic Signatures.

(1) The creation, transmission, storage, and other use of
electronic signatures and documents shall comply with the
requirements established in KRS 369.101 to 369.120.

(2) A provider that chooses to use electronic signatures shall:

(a) Develop and implement a written security policy that shall:

1. Be adhered to by each of the provider's employees, officers,
agents, or contractors;

2. Identify each electronic signature for which an individual has
access; and

3. Ensure that each electronic signature is created, transmitted,
and stored in a secure fashion;

(b) Develop a consent form that shall:

1. Be completed and executed by each individual using an
electronic signature;

2. Attest to the signature's authenticity; and

3. Include a statement indicating that the individual has been
notified of his or her responsibility in allowing the use of the
electronic signature; and

(c) Provide the department, immediately upon request, with:

1. A copy of the provider's electronic signature policy;

2. The signed consent form; and

3. The original filed signature.

Section 12. Federal Approval and Federal Financial
Participation. The department's coverage of services pursuant to
this administrative regulation shall be contingent upon:
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(1) Receipt of federal financial participation for the coverage;
and

(2) Centers for Medicare and Medicaid Services' approval for
the coverage.

Section 13. Appeal Rights. An appeal of a department decision
regarding a Medicaid recipient who is:

(1) Enrolled with a managed care organization shall be in
accordance with 907 KAR 17:010; or

(2) Not enrolled with a managed care organization shall be in
accordance with 907 KAR 1:563.

Section 14. Incorporation by Reference.

(1) "Department for Medicaid Services Vision Program Fee
Schedule", May 13, 2014, is incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department for Medicaid Services,
275 East Main Street, Frankfort, Kentucky, Monday through Friday,
8 a.m. to 4:30 p.m. or online at the department's Web site at
https://www.chfs.ky.gov/agencies/dms/Pages/feesrates.aspx[hitp:#

www.chis-ky.gov/dms/incorporated-htm].

LISA D. LEE, Commissioner
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: December 19, 2022

FILED WITH LRC: December 29, 2022 at 11:30 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall, if requested, be held
on February 27, 2023, at 9:00 a.m. using the CHFS Office of
Legislative and Regulatory Affairs Zoom meeting room. The Zoom
invitation will be emailed to each requestor the week prior to the
scheduled hearing. Individuals interested in attending this virtual
hearing shall notify this agency in writing by February 20, 2023, five
(5) workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing is received by that date,
the hearing may be canceled. This hearing is open to the public. Any
person who attends virtually will be given an opportunity to comment
on the proposed administrative regulation. A transcript of the public
hearing will not be made unless a written request for a transcript is
made. If you do not wish to be heard at the public hearing, you may
submit written comments on this proposed administrative regulation
until February 28, 2023. Send written notification of intent to attend
the public hearing or written comments on the proposed
administrative regulation to the contact person. Pursuant to KRS
13A.280(8), copies of the statement of consideration and, if
applicable, the amended after comments version of the
administrative regulation shall be made available upon request.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@Kky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jonathan Scott and Krista Quarles

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes Medicaid program coverage
policies and requirements regarding vision services.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish Medicaid
program coverage provisions and requirements regarding vision
services.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by establishing Medicaid
program coverage provisions and requirements regarding vision
services.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the authorizing statutes by establishing Medicaid program
coverage provisions and requirements regarding vision services;
by complying with a federal mandate; and by protecting Kentucky
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taxpayer monies from being spent if federal matching funds are
not provided.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(@ How the amendment will change this existing
administrative regulation: The amendment changes the
administrative regulation by removing an age limit of 21 on
receiving vision services. This will allow adults to receive vision
services within the Medicaid program.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to implement the
approval of a state plan amendment.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes by implementing a state plan amendment.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment assists in the
effective administration of the statutes by effectively implementing
a state plan amendment.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will impact
all adult recipients in the Medicaid program. DMS anticipates that
this could be as many as 900,000 individuals. In addition, this
administrative regulation will affect vision service providers
participating in the Kentucky Medicaid program.

(4) Provide an analysis of how the entities identified in
guestion (3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment. No action is required of the regulated
entities other than to properly bill for services and adhere to
program integrity requirements.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3). No cost is imposed.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3). Individual beneficiaries will
benefit from the additional dental services and visits. Vision
services providers will benefit from the opportunity to provide
services to an additional population of Medicaid beneficiaries.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The Department for Medicaid Services (DMS)
anticipates an increase of
per member per month capitation (PMPM) managed care
organization (MCO) capitation rate. The total state expenditure for
this additional benefit should be about $2.1 million. This
expenditure should be balanced against expected savings that
could be generated within the Medicaid adult population.
Consistent with national trends, DMS expects that Medicaid vision
coverage will increase the likelihood of working full-time for adult
beneficiaries. This could result in individuals leaving the Medicaid
program as a result of receiving full-time employment.

(b) On a continuing basis: DMS anticipates that additional
actuarial analysis of vision services utilization could reduce the
annual PMPM for vision services or even the overall PMPM. The
availability of additional vision services should be beneficial for the
adult population, as this removes a significant cost barrier to
eyewear. As a result, DMS does expect some movement out of
the Medicaid program could be expected for adult beneficiaries
able to access adequate vision services. Absent additional
information, DMS will continue to anticipate a $0.75 PMPM and
approximately $2.1 million annual expenditure in state funds.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The sources of revenue to be used for implementation and
enforcement of this administrative regulation are federal funds
authorized under Title XIX of the Social Security Act, state
matching funds, and agency appropriations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative

about
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regulation, if new, or by the change if it is an amendment: No
increase in funding will be necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation neither establishes nor directly nor
indirectly increases any fees.

(9) TIERING: Is tiering applied? Tiering is no longer applied
within this administrative regulation as vision services are now
available to all Medicaid recipients.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 1396a(a)(30)(A), 42 U.S.C. 1396a(a)(33), 42
C.F.R. 441.56(c)(1), 42 C.F.R. 441.30, Section 2711 of the
Affordable Care Act, and 45 C.F.R. 147.126.

(2) State compliance standards. Vision services for Medicaid
recipients are not mandated by Kentucky law; however, the
Department for Medicaid Services is required by KRS 205.8453 to
Ainstitute other measures
and abKRS&€05%20(3) states: i . . it is
Commonwealth to take advantage of all federal funds that may be
available for medical assistance. To qualify for federal funds the
secretary for health and family services may by regulation comply
with any requirement that may be imposed or opportunity that may
be presented by federal law. Nothing in KRS 205.510 to 205.630
is intended to limitthe secret ary' s power in

(3) Minimum or uniform standards contained in the federal
mandate. Coverage of vision services is mandated only for certain
children within the early and periodic screening, diagnosis and
treatment (EPSDT) program for individuals under age twenty-one
(21).42 C.F.R. 441.30 states,
of optometric services as physician services, whether furnished by
an optometrist or a physician, ifd

(a) The plan does not provide for payment for services provided
by an optometrist, except for eligibility determinations under
§8435.531 and 436.531 of this subchapter, but did provide for those
services at an earlier period; and

(b) The plan specifically provides that physicians' services
include services an optome t r i st is legally
Additionally, state Medicaid programs are required to take measures
to monitor that services are appropriate. States are required to
establish a plan for review of the appropriateness and quality of care
and services furnished to Medicaid recipients by appropriate health
care professionals. The plan helps protect against overutilization or
unnecessary care and to assure that reimbursement is consistent
with efficiency, economy and quality of care. 42 U.S.C.
1396a(a)(30)(A) requires Medicaid state plans to: i .
methods and procedures relating to the utilization of, and the
payment for, care and services available under the plan (including
but not limited to utilization review plans as provided for in section
1903(i)(4)) as may be necessary to safeguard against unnecessary
utilization of such care and
the application of annual dollar limits on essential health benefits.
Medicaid program benefits are included in the scope of essential
health benefits.

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Stricter
requirements are not imposed.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department for
Medicaid Services (DMS) will be affected by the administrative
regulation.

(2) Identify each state or federal regulation that requires or
authorizes the action taken by the administrative regulation. KRS
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194A.030(2), 194A.050(1), 205.520(3), 42 C.F.R. 441.30, 42 C.F.R.
441.56(c)(1), and 45 C.F.R. 147.126.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The
amendment is not expected to generate revenue for state or local
government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
amendment is not expected to generate revenue for state or local
government.

(c) How much will it cost to administer this program for the first
year? The Department for Medicaid Services (DMS) anticipates an
increase of about $0.75 for each
month capitation (PMPM) managed care organization (MCO)

adul

n e c e s s acapjtation rate. Tt éofalsthte expenditure fortthis @additionah keenefit r a u d

t h hould lbelaboat 2.1 anflliont Thizexpenditure should be balanced
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against expected savings that could be generated within the
Medicaid adult population. Consistent with national trends, DMS
expects that Medicaid vision coverage will increase the likelihood of
working full-time for adult beneficiaries. This could result in
individuals leaving the Medicaid program as a result of receiving full-

timeempglognent.. o

(d) How much will it cost to administer this program for
subsequent years? DMS anticipates that additional actuarial
analysis of vision services utilization could reduce the annual PMPM
for vision services or even the overall PMPM. The availability of

pablditional nvisisnt sempices shoulde bef emeficialafygr ntleen adult

population, as this removes a significant cost barrier to eyewear. As
a result, DMS does expect some movement out of the Medicaid
program could be expected for adult beneficiaries able to access
adequate vision services. Absent additional information, DMS will
continue to anticipate a $0.75 PMPM and an approximately $2.1
million annual expenditure in state funds.

(4) Estimate the effect of this administrative regulation on the

a u texpenditureseadd cdstsavipge of fegulated eatities for the first full
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year the administrative regulation is to be in effect.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? DMS does not
anticipate that cost savings will be generated for regulated entities
as a result of the amendments to this administrative regulation in the
first year. This administrative regulation may result in higher
reimbursement for regulated entities.

i d@) How mdrch cost savings will this administrative regulation
generate for the regulated entities for subsequent years? DMS does
not anticipate that cost savings will be generated for regulated
entities as a result of the amendments to this administrative
regulation in subsequent years. This administrative regulation may
126 prohibi

(c) How much will it cost the regulated entities for the first year?
DMS does not anticipate that regulated entities will incur costs as a
result of this amendment in the first year.

(d) How much will it cost the regulated entities for subsequent
years? DMS does not anticipate that regulated entities will incur
costs as a result of this amendment in subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings(+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic impact"
means an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] The administrative
regulation will not have a major economic impact i as defined by
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KRS 13A.010 i on regulated entities. DMS anticipates that this

amendment may result in additional reimbursement for
ophthalmologists and optometrists.
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AMENDED IN-PROCESS EMERGENCY ADMINISTRATIVE REGULATIONS
NOTE: Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying
ordinary is extended) or upon replacement by an ordinary regulation, whichever occurs first. This index reflects the KRS Chapter 13A-established
expiration dates. Other statutes or legislation may affect a regulation's actual end date.

NONE

1596



VOLUME 49, NUMBER 8i

FEBRUARY 1, 2023

ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee

1JC =
SECRETARY OF STATE
(As Amended at ARRS, January 10, 2023)
30 KAR 9:010. Lieutenant governor _designation
form[Ferms].

RELATES TO: KRS 14.025, 118.126

STATUTORY AUTHORITY: KRS 118.126(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 14.025(4)
requires the Department of State, Office of Elections to be
responsible for candidate filings and assisting the Secretary of State
in his or her duties as the chief election official of Kentucky. KRS
118.126(1) requires Secretary of State to accept the designation of
Lieutenant Governor from each candidate for Governor. This
administrative  regulation establishes the form for the

designation[sueh-filing].

Section 1. [The following reporting forms shall be filed in
accordance—with—the referenced—statutes:—|To designate a
candidate for Lieutenant Governor as required by[Pursuantte]
KRS 118.126(1), a candidate for Governor shall timely[wiH] file the
ADesignation of Candidat e for

Secretary of State[-ro-taterthan4-p-m—on-the-second-Tuesday
; . | ; ‘ i ‘
Governor).

Section 2. Incorporatlon by Reference

@1
]"Designation of Candidate for Lieutenant Governorg,[~] SOS Ol
October 2022_is incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Secretary of State's Office, 700
Capital Avenue, State Capitol, Suite 152, Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m., or may be
obtained at http://www.sos.ky.gov.

CONTACT PERSON: Jennifer Scutchfield, 700 Capital Avenue,
State Capitol, Suite 152, Frankfort, Kentucky 40601, phone (502)
782-7417, fax (502) 564-5687, email jscutchfield@ky.gov.

AUDITOR OF PUBLIC ACCOUNTS
(As Amended at ARRS, January 10, 2023)

45 KAR 1:050. Audits of fiscal courts.

RELATES TO: KRS 43.070, 43.075, 64.810, 68.210, 31 U.S.C.
7501-7506[7567]

STATUTORY AUTHORITY: KRS 43.075

NECESSITY, FUNCTION, AND CONFORMITY: KRS 43.075(1)
requires the Auditor of Public Accounts to promulgate administrative
regulations developing uniform standards and procedures for
conducting, and uniform formats for reporting, audits of the funds
contained in county budgets (fiscal courts). This administrative
regulation establishes the auditing standards, procedures, and
formats for fiscal court audits.

Section 1. Definition. "Generally accepted government auditing
standards" means the "Government Auditing Standards" issued by
the Comptroller General of the United States.

Section 2. Auditing Standards, Procedures, and Formats. The
financial and compliance audit of the funds contained in each
county's budget shall be conducted in accordance with:

(1) Auditing standards generally accepted in the United States
of America, referenced in 201 KAR 1:290[201KAR-1:300-Section
3l;

Interim Joint Committee

(2) Generally accepted government auditing standards,
referenced in 201 KAR 1:290[201-KAR-1:300,-Section-3]; and
(3) Fiscal Court Audit Guide, issued by the Auditor of Public

Accounts, October 14, 2022[August14-2020].

Section 3. Auditor's Independent Judgement. The requirements
of this administrative regulation shall not be interpreted in a manner
that restricts the independent judgment of a certified public
accountant or the Auditor of Public Accounts.

Section 4. Audit Objective.

(1) The primary objective of an audit of a fiscal court shall be an
audit report that provides an opinion on whether the financial
statements of a fiscal court are presented fairly, in all material
respects, in accordance with a basis of accounting prescribed or
permitted by the Department for Local Government, which is the
regulatory basis of accounting or Generally Accepted Accounting
Principles (GAAP).

(2) Any audit report of a fiscal court that is required to comply
with the requirements of the Single Audit Act Amendments of 1996,
31 U.S.C. 7501-7506, and Title 2 C.F.R. Part 200, Uniform

L iAdministeativa n Requi@roents, r Castr oPrinaipled, h andt HAedit
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Requirements for Federal Awards (Uniform Guidance), shall include
a statement concerning whether:

(a) The Schedule of Expenditure of Federal Awards is fairly
stated, in all material respects, in relation to the financial statements
taken as a whole; and

(b) The fiscal court has complied, in all material respects, with
the requirements applicable to each of its major federal programs.

(3) An auditor shall make tests sufficient to determine whether:

(a) The fiscal court has complied with the requirements of the
uniform system of accounts adopted under KRS 68.210;

(b) Receipts have been accurately recorded by source;

(c) Expenditures have been accurately recorded by payee; and

(d) The county has complied with all other legal requirements
relating to the management of public funds.

Section 5. Allowance of Audit Fees; Acceptance of Report.

(1) Fees for county fiscal court audits shall be allowable as
reasonable and necessary expenses of a county if the independent
accountant's examination has been performed and reported in
compliance with the standards, procedures, and formats
promulgated by this administrative regulation.

(2) A county shall obtain written approval of an audit report from
the Auditor of Public Accounts prior to the:

(a) Release of an audit report; and

(b) Payment of fees for a fiscal court audit.

(3) Failure by an independent certified public accountant to
comply with the Fiscal Court Audit Guide and this administrative
regulation shall disqualify him from conducting fiscal court audits.

Section 6. Incorporation by Reference.

(1) The "Fiscal Court Audit Guide," Auditor of Public Accounts,
October 14, 2022, [August-14,-2020] is incorporated by reference.

(2) This document may be inspected, copied, or obtained,
subject to applicable copyright law, at the office of the Auditor of
Public Accounts, 209 Saint Clair Street, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 5:00 p.m.,_or may be obtained at
https://www.auditor.ky.gov/cpatools/Pages/APACountyAuditG

uides.aspx.

CONTACT PERSON: Graham Gray, General Counsel, Auditor
of Public Accounts, 209 St. Clair Street, Frankfort, Kentucky
40601; phone 502-209-2868; fax 502-564-2912; email
Graham.Gray@ky.gov.
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FINANCE AND ADMINISTRATION CABINET
Teachersd Retirement
(As Amended at ARRS, January 10, 2023)

102 KAR 1:361. Disability retirement for TRS 4 members
with less than five (5) years of service.

RELATES TO: KRS 161.661(19)

STATUTORY AUTHORITY: KRS 161.310, 161.661(19)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 161.310
requires the Board of Trustees
of the State of Kentucky (TRS) to promulgate administrative
regulations for the administration of the funds of the retirement
system and for the transaction of business. KRS 161.661(19)
authorizes the board to promulgate administrative regulations
regarding disability benefits for individuals in TRS 4, which consists
of those who became members on or after January 1, 2022. This
administrative regulation establishes the disability retirement
benefits for those new members.

Section 1. For TRS 4 members who have less than five (5) years
of creditable Kentucky service, the disability retirement benefits,
including all eligibility and other conditions, shall be those disability
retirement benefits for non-hazardous positions provided under KRS
61.621 (the Fred Capps Memorial Act).

Section 2. The members described in Section 1 shall not be
eligible for benefits provided by KRS 161.661 or 161.663.

Section 3. Administrative Provisions. (1) An application for duty-
related injury disability benefits shall be filed on the TRS 4 Disability
Retirement Application i Less Than Five Years of Service
(application) and shall include:

(a) A photocopy of the member

(b) A photocopy of the member

(c) A voided or cancelled check from the institution where
monthly disbursements shall be electronically transmitted;

of

(d) The Physiciands Disability
documentati on r egar dielatedinjur;e me mbe
(e) The Applicantodés Disability

(f) If the duty-related injury was the result of external violence, a
copy of any incident or police report filed at the time of the incident.

(2) TRS shall submit the application and supporting
documentation to the medical review committee for evaluation and
written disposition as required by KRS 161.661(14).

(3) If the application is approved, payment of these disability
benefits shall be effective on the applicable date set forth in KRS
161.661(11).

Section 4. A member described in Section 1 of this
administrative regulation shall be subject to providing ongoing and
current medical reports upon request by TRS to confirm that the
conditions for disability benefits eligibility remain in place.

Section 5. Incorporation by Reference. (1) The following
material is incorporated by reference:

Kentucky. Individuals interested in being heard at this hearing shall

Sy s t eatfy this

CONTACT PERSON: Robert B. Barnes, Deputy Executive
Secretary of Operations and General Counsel, Kentucky Teachers'
Retirement System, 479 Versailles Road, Frankfort, Kentucky
40601, phone (502) 848-8508, fax (502) 573-0199, or email
Beau.Barnes@trs.ky.gov.

FINANCE AND ADMINISTRATION CABINET
T e aKehtackysRetirdtnent Systemse n t
(As Amended at ARRS, January 10, 2023)

t he

105 KAR 1:451. Quasi-governmental employer reports on
independent contractors and leased employees.

RELATES TO: KRS 61.5991, 61.510, 61.543, 61.552, 61.645,
61.675, 61.685

STATUTORY AUTHORITY: KRS 61.5991(1)(c), 61.645(9)(e)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
61.645(9)(e) requires the Board of Trustees of the Kentucky
Retirement Systems to promulgate all administrative regulations
necessary or proper in order to carry out the provisions of KRS
16.505 to 16.652 and 61.510 to 61.705[-and-16-505-t0-16-652], and
to conform to federal statutes and regulations. KRS 61.5991
requires certain employers that participate in the Kentucky
Employees Retirement System to report information to the Kentucky
Public Pensions Authority on some persons providing services for
the participating employer as an independent contractor, a leased
employee, or via any other similar employment arrangement._This

administrative regulation _establishes guasi-governmental
employer reports on_independent contractors and leased
employees.

certified birth certificate;

s iSertioe U De8nitions.al Security card;

(1_) [QMes&e%her&edeﬁﬂedrmJemsseenen—medeﬁ%ens

| i : on.
St &) Loreplete";means1adl required sections of a form are filled

out, the form has been fully executed by an agency head, appointing
authority, or authorized designee (such as the reporting official), and
all supporting documentation required by the form is included with
the form.

(2)[€3)] "Core services independent contractor" means a person,
either personally or through a company or other legal entity, who
provides services for a quasi-governmental employer as an
independent contractor, other than as a non-core services
independent contractor.

(3)[€4)] "Core services leased employee" means a person who
provides services for a quasi-governmental employer as a leased
employee through a staffing company, other than as a non-core
services independent contractor.

(A)[¢5)] "Direct employment" means employees reported by the
guasi-governmental employer in accordance with KRS 61.675 and
105 KAR 1:140.

System

KRS 61

KRS 6

(a) i T RS itydRetiteiment Applitation-Less Than Five (5) AEmMployvyeedo is defined by
Years of Servicedo, September 2022; (6)"File" means a form has been received at the retirement

(b) APhysiciands Disability Ev alofficetby mail, f&e peouretemail, & enppergom dedivery drovea? ;
and Employer Self Service on the Web site maintained by the agency (if

(c) AApplicantdés Disability St ataeaiable).t 0, September 2022.

(2) This material may be inspected, copied, or obtained, subject (MY)AFiscal yearo is defined by
to applicable copyright I aw, at T e 8 "KRPA'!@ansRhe administratieerstaff ofShe Kentacky,Publc7 9

Versailles Road, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.am. to 5 p.m.

BRENDA MCGOWN, Chair

APPROVED BY AGENCY: September 14, 2022

FILED WITH LRC: September 22, 2022 at 1:50 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on
Wednesday, 21 December 2022, at 9:00 a.m. Eastern Time at the
offices of the retirement system at 479 Versailles Road, Frankfort,
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Pensions Authority.

(9) "Noncompliant® means the quasi-governmental
employer falsifies, fails to provide, or withholds all, or a portion
of, the required documentation or information within the time
periods prescribed by this administrative regulation.

(10) -¢idNme services i
by KRS 61.5991(9).

(11)[¢8)] "Other employment arrangement":

(@ Means any written agreement between a quasi-
governmental employer and a third party (including[-but-nretlimited
te;] a person, company, or other legal entity) for one (1) or more

n d e p edefihedn t

cont
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persons to provide services for the quasi-governmental employer in
exchange for the third party receiving monetary compensation,
remuneration, or profit;_and[-]

() [“Other—employment—arrangement——]Does not
mean[iretude] direct employment, any written agreement for one
(1) or more persons to provide services for a quasi-governmental
employer as a non-core services independent contractor, or any
written agreement for one (1) or more persons to provide services to
a quasi-governmental employer if the persons would not be in a
regular full-time position[-as—defined—in—KRS—61.510(21)] if the
persons were directly employed by the quasi-governmental
employer.

(12)[¢9)] "Prior fiscal year" means the fiscal year beginning July
1 that is immediately prior to the fiscal year in which the KPPA
provides the report to the state budget director's office and the
Legislative Research Commission required by KRS 61.5991(3).

(13)[29)] "Quasi-governmental employer":

(a) Means an employer participating in the Kentucky Employees
Retirement System that is a local or district health department
governed by KRS Chapter 212, state-supported university or
community college, mental health/mental retardation board,
domestic violence shelter, rape crisis center, child advocacy center,
or any other employer that is eligible to voluntarily cease
participation in the Kentucky Employees Retirement System as
provided by KRS 61.522; and|[-]

() [ ;
} “]Does not include county
attorneys, the Council on State Governments (CSG), the Kentucky
Educational Television (KET) Foundation, Association of
Commonwealth's Attorneys, the Kentucky High School Athletic
Association (KHSAA), the Municipal Power Association of Kentucky,
the Kentucky Office of Bar Admissions, the Nursing Home
Ombudsman, the Kentucky Association of Regional Programs
(KARP), and the Kentucky Association of Sexual Assault Programs.
(14) ARéud-uil me positiono i s
61.510(21).
[M[&)}[A\l&neemaham—means%hemwemmemal
emploverfalsifies; fails te-provide orwithholds all, oraportion
sfthe required documentation o ormatio "".E_]Ee“ €

Section 2. Required Form for Annual Reporting.

(1)

(a) For the fiscal year beginning July 1, 2021, quasi-
governmental employers shall report all persons providing services
as core services independent contractors, core services leased
employees, or through any other employment arrangement by
completing the Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, and filing the Form 6756 at the
retirement office on or before May 2, 2022.

(b) Effective with the fiscal year beginning July 1, 2022, and for
each fiscal year thereafter, quasi-governmental employers shall
report all persons providing services as core services independent
contractors, core services leased employees, or through any other
employment arrangement by completing the Form 6756, Annual
Employer Certification of Non-Contributing Service Providers, and
filing the Form 6756 at the retirement office. For each fiscal year
beginning on or after July 1, 2022, the Form 6756 shall be filed at
the retirement office on or before April 15 of the fiscal year in which
the Form 6756 is required.

(c) If a quasi-governmental employer contracts for any additional
persons to provide services as core services independent
contractors, core services leased employees, or through any other
employment arrangement after the submission of a completed Form
6756, Annual Employer Certification of Non-Contributing Service
Providers, in accordance with paragraph (a) or paragraph (b) of this
subsection, but prior to the end of the fiscal year, the quasi-
governmental employer shall file at the retirement office a completed
supplemental Form 6756 reflecting only those persons not
previously reported on the initial Form 6756. The supplemental Form
6756 shall be filed at the retirement office on or before June 30 of
the fiscal year in which the Form 6756 is required.

@
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(@) Persons exempted under Sections 5 and 6 of this
administrative regulation shall not be required to be listed on the
Form 6756, Annual Employer Certification of Non-Contributing
Service Providers.

(b) Persons providing services as core services independent
contractors, core services leased employees, or through any other
employment arrangement who would not qualify as an employee in
a regular full-time position[-pursuant-to-KRS-61-510(21)] if directly
employed by the quasi-governmental employer shall not be listed on
the Form 6756, Annual Employer Certification of Non-Contributing
Service Providers.

(c) Persons providing services as core services independent
contractors, core services leased employees, or through any other
employment arrangement who would be in a position reported to
another state-administered retirement system if directly employed
by the quasi-governmental employer shall not be listed on the Form
6756, Annual Employer Certification of Non-Contributing Service
Providers.

(d)

1. Quasi-governmental employers may choose to report
persons providing services as a non-core services independent
contractor on an initial or supplemental Form 6756, Annual
Employer Certification of Non-Contributing Service Providers.

2. All persons providing services to a quasi-governmental
employer as a non-core services independent contractor who are
included on an initial or supplemental Form 6756, Annual Employer
Certification of Non-Contributing Service Providers, shall be treated
in the same manner as all other persons listed on the Form 6756,
including determinations by the KPPA under Section 3 of this
administrative regulation.

(3

(@) For the fiscal year beginning July 1, 2021, quasi-
governmental employers that do not file at the retirement office a
completed Form 6756, Annual Employer Certification of Non-
Contnikritthg Séryice PrOWRdS8rs, on or before May 2, 2022 shall be
reported as noncompliant to the state budget director's office and
the Legislative Research Commission in accordance with KRS
61.5991(2)(c) and 61.5991(3)(d).

(b) For each fiscal year beginning on or after July 1, 2022, quasi-
governmental employers that do not file at the retirement office a
completed Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, as required by subsection [Section
2](1)(b) of this section[administrative—regulation] shall be
reported as noncompliant to the state budget director's office and
the Legislative Research Commission in accordance with KRS
61.5991(2)(c) and 61.5991(3)(d).

(4) If a quasi-governmental employer files at the retirement
office an initial or supplemental Form 6756, Annual Employer
Certification of Non-Contributing Service Providers, without the
documentation required by the Form 6756, the Form 6756 shall not
be complete and the quasi-governmental employer shall be
noncompliant in accordance with KRS 61.5991(2)(c) and
61.5991(3)(d) unless a completed Form 6756 is later filed at the
retirement office by the appropriate deadline established[setforth]
in subsections (1), (2), and (5) of this section.

(5)

(a) After receiving an initial or supplemental Form 6756, Annual
Employer Certification of Non-Contributing Service Providers, the
KPPA may notify the quasi-governmental employer that additional
information is required.

(b) If additional information is required by the KPPA, the KPPA
shall notify the quasi-governmental employer in writing to the
attention of the agency head, appointing authority, or authorized
designee, such as the reporting official, and shall include the
following in its notification:

1. A detailed description of the additional information required;[;]
and

2. A deadline by which the additional information required must
be filed at the retirement office, which shall not be less than fourteen
(14) calendar days, but may be longer than fourteen (14) calendar
days.

(c) An initial or supplemental Form 6756, Annual Employer
Certification of Non-Contributing Service Providers, shall not be
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considered complete until all additional information requested by the
KPPA is on file at the retirement office.

(d) If a quasi-governmental employer fails to provide the
additional information to the KPPA by the deadline listed in the
notification described in paragraph (b) of this subsection or by the
deadline agreed upon by the KPPA and the quasi-governmental
employer, then the quasi-governmental employer shall be reported
as noncompliant to the state budget director's office and the
Legislative Research Commission in accordance with KRS
61.5991(2)(c) and 61.5991(3)(d).

(6) During an audit of the quasi-governmental employer
conducted in accordance with KRS 61.5991(2)(a)2., 61.675, and
61.685[; - 12051
(a) lf[#] the KPPA discovers that a quasi-governmental
employer has failed to list all persons on a Form 6756, Annual
Employer Certification of Non-Contributing Service Providers, as
required by this administrative regulation, then the quasi-
governmental employer shall be reported as noncompliant to the
state budget director's office and the Legislative Research
Commission in accordance with KRS 61.5991(2)(c) and
61.5991(3)(d).

(b) If the KPPA discovers persons performing services as
an_independent contractor or leased employee for guasi-
governmental employer in multiple part-time positions that,
|f[when] comblned constitute a "reqular full-time position"[-as

- ], then KPPA shall make a
determination of employee or independent contractor status in
accordance with Section 3 of this administrative regulation.

Section 3. Determination of Employee or
Contractor.

(1) The KPPA shall have the authority to determine which
persons listed on initial and supplemental Forms 6756[Form
6756s], Annual Employer Certification of Non-Contributing Service
Providers, should be reported as employees in regular full-time
positions[ ] and
which persons listed on the initial and supplemental Forms
6756[Ferm—6756s], Annual Employer Certification of Non-
Contributing Service Providers, are independent contractors.

(2) The KPPA shall apply common law factors used by the
Internal Revenue Service (IRS), in accordance with IRS Publication
1779, to determine whether a person listed on the initial and
supplemental Forms 6756[Ferm—6756s], Annual Employer
Certification of Non-Contributing Service Providers, is an employee
of the quasi-governmental employer [pursuant-to-KRS-61.510(5)
Jor an independent contractor of the quasi-governmental employer.

©)

(a) If the KPPA determines that a person listed on an initial or
supplemental Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, is an employee of the quasi-
governmental employer in a regular full-time position[-pursuant-te

: : ], then the quasi-governmental
employer shall remit all reports, records, contributions, and
reimbursements for that person as an employee in a regular full-time
position in accordance with KRS 61.675 and 105 KAR 1:140
effective the calendar month after the KPPA has notified the quasi-
governmental employer of its determination in accordance with
Section 4 of this administrative regulation.

(b)

1. If the KPPA determines that a person listed on an initial or
supplemental Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, is an employee of the quasi-
governmental employer in a regular full-time position[-pursuant-te

], then the quasi-governmental
employer shall[—be—Feqe-wed—te] complete and file at the retirement
office a Form 4225, Verification of Past Employment, for that person
for all periods during which the person was providing services to the
quasi-governmental employer.

2. If the KPPA determines that a person listed on an initial or
supplemental Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, is an employee of the quasi-
governmental employer in a regular full-time position[-pursuant-to

], then the quasi-governmental
employer also shall[—be—Feqwed—te] submit all relevant contracts

Independent
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and other documentation demonstrating the relationship between
the guasi-governmental employer and the person for all periods
during which the person was providing services to the quasi-
governmental employer.

(©)

1. After reviewing the information from the quasi-governmental
employer required by paragraph (b) of this subsection, if the KPPA
determines that the person was an employee in a regular full-time
position[-pursuant-to-KRS-61.510(5)-and-61-510(21)] for previous
perlods that were not reported by the quasi-governmental employer
in accordance with KRS 61.543, KRS 61.675[KRS-61.543], and
105 KAR 1:140, then the person shall be eligible to purchase omitted
service in accordance with KRS 61.552(2) for the periods of their
previous employment by the quasi-governmental employer in a
regular full-time position.

2. After reviewing the information from the quasi-governmental
employer required by paragraph (b) of this subsection, if the KPPA
determines that the person was an employee in a regular full-time
posnlon[—pw—suan{—te—K-Rs—@l%%O@)—and—el—E&GQ—B] for previous
periods that were not reported by the quasi-governmental employer
in accordance with KRS 61.543, KRS 61.675, [KRS-61.543-]and
105 KAR 1:140, then the quasi-governmental employer shall be
responsible for payment of delinquent omitted employer
contributions in accordance with KRS 61.552(2) and 61.675(3)(b) for
all periods of the person's previous employment by the quasi-
governmental employer in a regular full-time position.

Section 4. Notification to Employers of Determination of
Employment Relationship.

(1) Eor[Effective-with] the fiscal year beginning July 1, 2021,
and for each fiscal year thereafter, quasi-governmental employers
shall be notified by the KPPA of the determination of which persons
should be reported as employees in regular full-time positions[-in
accordance-with- KRS-61.510(5)and61.510(21)] no later than
September 30 of the subsequent fiscal year[the-submission-of
the—report—to—the state budget—director's—office—and—the
Legislative Research-Commissionrequired-by KRS-61.5991(3)].

2

(a) The KPPA shall notify the quasi-governmental employer of
the determination of which persons listed on an initial or
supplemental Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, should be reported as employees in
regular full-time positions[-ir-accordance-with-KRS-61.510(5)and
61-510(21)] in one (1) notification letter.

(b) The notification shall be sent to the agency head, appointing
authority, or authorized designee, such as the reporting official.

(c) The notification shall include:

1. The name of each person who should be reported as an
employee in regular full-time position in accordance with KRS
61.675 and 105 KAR 1:140;

2. A description of the contract or other documents pursuant to
which each person who should be reported as an employee in a
regular full-time position are providing or have provided services to
the quasi-governmental employer; and

3. A statement that all other persons listed on the initial or
supplemental Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, should not be reported as
employees in regular full-time positions.

Section 5. Contracts for Professional Services That Have Not
Historically Been Provided by Employees.

(1) A quasi-governmental employer shall not be required to
report a person on the Form 6756, Annual Employer Certification of
Non-Contributing Service Providers, if:

(@) The person is providing professional services as a core
services independent contractor, core services leased employee, or
through any other employment arrangement that have not been
performed by direct employees of the quasi-governmental employer
since January 1, 2000; and

(b) The professional services have been performed or are being
performed for the quasi-governmental employer under a contract
filed at the retirement office and determined by the KPPA or the
Kentucky Retirement Systems to represent services provided by an
independent contractor.
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(2) Quasi-governmental employers may choose to report a
person on the Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, even if the person is providing
professional services under a contract that have not historically been
provided by employees.

Section 6. Original Contracts Entered Prior to January 1, 2021.

(1) A quasi-governmental employer shall not be required to
report a person on the Form 6756, Annual Employer Certification of
Non-Contributing Service Providers, if the person is providing
services to the quasi-governmental employer as a core services
independent contractor, core services leased employee, or through
any other employment arrangement under an original contract with
the person or a company entered into prior to January 1, 2021,
unless one of the exceptions in subsections (2), (3), or (4) of this
section applies.

(2) A quasi-governmental employer shall[-bereguired-te] report
a person on the Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, if the person is providing services to
the quasi-governmental employer as a core services independent
contractor, core services leased employee, or through any other
employment arrangement under an original contract with the person
or a company entered into prior to January 1, 2021 if the term of the
original contract has expired and the contract has been renewed or
continued.

(3) A quasi-governmental employer shall[-bereguired-te] report
a person on the Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, if the person is providing services to
the quasi-governmental employer as a core services independent
contractor, core services leased employee, or through any other
employment arrangement under an original contract with the person
or a company entered into prior to January 1, 2021 if the contract
has been modified to encompass different services.

(4) A quasi-governmental employer shall[-bereguired-te] report
a person on the Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, if the person is providing services to
the quasi-governmental employer as a core services independent
contractor, core services leased employee, or through any other
employment arrangement under an original contract with a company
entered into prior to January 1, 2021 if the person was not included
in the original contract.

(5) Quasi-governmental employers may choose to report a
person on the Form 6756, Annual Employer Certification of Non-
Contributing Service Providers, even if the person is providing
services to the quasi-governmental employer as a core services
independent contractor, core services leased employee, or through
any other employment arrangement under an original contract with
the person or a company entered into prior to January 1, 2021.

Section 7. Report to the State Budget Director's Office and the
Legislative Research Commission.

(1)

(@) To determine the number of employees of the quasi-
governmental employer reported for the prior fiscal year in
accordance with KRS 61.5991(3)(a), the KPPA shall add together
all employees in regular full-time positions reported by the quasi-
governmental employer pursuant to KRS 61.675 and 105 KAR 1:140
in the prior fiscal year.

(b) Persons listed on an initial or supplemental Form 6756,
Annual Employer Certification of Non-Contributing Service
Providers, for the prior fiscal year who are ultimately determined by
the KPPA to be employees of the quasi-governmental employer in
regular full-time positions shall not be included in the number of
employees of the quasi-governmental employer for the prior fiscal
year. These[Sueh] persons may be included in the number of
employees of the quasi-governmental employer for a subsequent
fiscal year if the person is reported by the quasi-governmental
employer in the subsequent fiscal year as an employee in a regular
full-time position in accordance with KRS 61.675 and 105 KAR
1:140.

(2) To determine the number of persons providing services to
the quasi-governmental employer who were not reported for the
prior fiscal year in accordance with KRS 61.5991(3)(b), the KPPA
shall use the total number of persons listed on initial and
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supplemental Forms 6756[Ferm—6756s], Annual Employer
Certification of Non-Contributing Service Providers, for the prior
fiscal year.

(3) The KPPA shall report the following information for each
quasi-governmental employer determined to have falsified data or
been noncompliant in accordance with KRS 61.5991(3)(d):

(a) The name of the quasi-governmental employer;

(b) A description of the type of data falsified and the support the
KPPA has for believing the data to be falsified, if applicable; and

(c) A description of the nature of the noncompliance, if
applicable.

Section 8. Incorporation by Reference.

(1) The following material is[materials—are] incorporated by
reference:

(@ Form 6756, "Annual Employer Certification of Non-
Contributing Service Providers", September 2021;[-]

(b) Internal Revenue Service Publication 1779, "Independent
Contractor or Employee", March 2012; and

(c) Form 4225, AVeri ficat ipsin
2021.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Public Pensions
Authority, 1260 Louisville Road, Frankfort, Kentucky 40601, Monday
through Friday, 8:00 a.m. to 4:30 p.m. This material is also available
on the Kentucky Public Pensions Authority's Web site at
kyret.ky.gov.

CONTACT PERSON: Jessica Beaubien, Policy Specialist,
Kentucky Public Pensions Authority, 1260 Louisville Road,
Frankfort, Kentucky 40601, phone (502) 696-8570, fax (502) 696-
8801, email Legal.Non-Advocacy@kyret.ky.gov.

BOARDS AND COMMISSIONS
Real Estate Commission
(As Amended at ARRS, January 10, 2023)

201 KAR 11:121. Standards of professional conduct.

RELATES TO: KRS 324.010(3), 324.111, 324.112, 324.121,
324.160, 324.281(5), 324.310, 324.360, 381.9203(1), (3), 383.580,
24 C.F.R. 3500, 44 C.F.R. 64.3(b), 12 U.S.C. 2601-2617

STATUTORY AUTHORITY: KRS 324.121, 324.160(4)(e),
324.281(5), 324.282, 324.360

NECESSITY, FUNCTION, AND CONFORMITY: KRS
324.281(5) and 324.282 require the Real Estate Commission, with
the approval of the executive director of the Kentucky Real Estate
Authority, to promulgate administrative regulations necessary to
carry out and enforce the provisions of KRS Chapter 324. KRS
324.121 authorizes a principal broker to designate an affiliated
licensee to act as agent for a seller or lessor, buyer or lessee, or
prospective buyer to the exclusion of all other licensees associated
with the principal broker. KRS 324.360(2) requires the commission
to promulgate an administrative regulation authorizing a seller's
disclosure of conditions form with content as set forth by KRS
324.360(3). KRS 324.160(4)(e) authorizes the commission to take
disciplinary action if a licensee acts for more than one (1) party in a
transaction without the knowledge of all parties. This administrative
regulation establishes requirements for designated agency; the
required Seller's Disclosure of Property Condition form; a specific
process and form for disclosing prior relationships between parties
in a residential transaction; standards and requirements, to inform
and set certain standards for licensees and to protect the public,
regarding delivery of signed documents, broker supervision, broker
record retention, sales associate affiliation and termination, and
written agreements between licensees and consumers to provide
real estate brokerage services, including standards for listing and
purchase contracts; and behavior considered improper conduct.

Section 1. Improper Conduct.
(1) In addition to the obligations and prohibitions set forth in KRS
324.160, a licensee shall not:
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(a) Accept or agree to accept, or offer or agree to offer, anything
of value to another person in violation of the federal Real Estate
Settlement Procedures Act, 12 U.S.C. 2601 through 2617
("RESPA").[:] This provision shall not affect paying or receiving
referral fees between principal brokers for brokerage services;

(b) Refuse or prohibit any prospective purchaser from viewing
or inspecting real estate listed for sale or lease with the real estate
brokerage company with which the licensee is affiliated, without the
written and signed direction of the listing or leasing client. This
provision shall not be construed to permit otherwise unlawful
discrimination;

(c) Offer real estate for sale or lease without written consent from
the person or persons, or entity or entities authorized to sell or lease
the subject real estate;

(d) Fail to satisfy one (1) or more of the following fiduciary duties
owed to the licensee's client:

1. Loyalty;

2. Obedience to lawful instructions;

3. Disclosure;

4. Confidentiality;

5. Reasonable care and diligence; and

6. Accounting;

(e) Fail to satisfy one (1) or more of the following duties owed to
the licensee's prospective client:

1. Good faith;

2. Fair dealing; and

3. The duty of confidentiality;

(f) Fail to satisfy one (1) or more of the following duties owed to
a consumer or to any other party in a transaction:

1. Good faith; and

2. Fair dealing;

(g) Enter an ongoing team or group relationship with any other
licensee at the same brokerage company without the written consent
of the principal broker;

(h) Induce any party to a contract for sale or lease to break the
contract for the purpose of substituting in lieu thereof a new contract
for sale or lease with another principal broker[elient];

(i) If advertising real property at an absolute auction, sell the
advertised property to anyone other than the highest bona fide
bidder on the day of the auction; and

(j) If dually licensed as an auctioneer and real estate licensee,
before a real estate licensee commences an auction, the licensee
shall disclose his or her status as a real estate licensee to potential
purchasers and whether he or she intends to bid during the auction.

(2) The fiduciary duty of confidentiality, if owed, shall survive the
termination of the Agency Consent Agreement contemplated in
Section 6 of this administrative regulation.

(3) It shall not be considered improper conduct for a licensee to
advertise the fee or other compensation the principal broker agrees
to charge for his or her services.

(4) 1t shall not be considered improper conduct for a licensee to
offer rebates, discounts, or other inducements to consumers,
prospective clients, or clients to use the licensee's services or
truthfully advertise the same.

(5) It shall not be considered improper conduct for a licensee to
use his or her registered nickname in place of the licensee's first
name anytime the licensee shall identify himself or herself on an
official document or to the commission.

Section 2. Submission of Written Offers.

(1) If a principal broker has entered into a written listing
agreement, or any other written agreement, under the terms of which
the principal broker agrees to provide real estate brokerage services
for a fee, compensation, or other valuable consideration for the
client, the principal broker shall provide, unless specifically waived
or modified by the client in writing, for real estate that is the subject
of the written agreement, the following services:

(a) Accept delivery and submit to the client, without delay, all
written offers to lease or purchase;

(b) Accept all earnest money deposits that are presented to the
principal broker or an affiliated licensee of the principal broker;

(c) Until the completion of the transaction, assist the client in
developing, communicating, negotiating, and presenting offers,
counteroffers, and notices that relate to offers and counteroffers; and
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(d) Answer the client's questions relating to offers, counteroffers,
notices, and contingencies involved in the lease or purchase.

@

(a) Each principal broker, or an affiliated licensee of the principal
broker, who represents a client shall, without delay, submit all written
offers to lease or purchase real estate from the principal broker's
client to the person or legal entity authorized to sell or lease the
property or to the principal broker, or an affiliated licensee of the
principal broker, who has entered into a written agreement according
to subsection (1) of this section. A licensee representing a seller
shall submit a notice in writing through electronic, text, or other
media to the licensee representing a buyer of the date and time
when the offer was presented to the seller.

(b) If the principal broker is acting as a transactional broker, the
principal broker shall follow the lawful instructions of the parties and
provide the brokerage services as outlined in the transactional
brokerage agreement.

(3) Failure to comply with this section shall constitute gross
negligence in violation of KRS 324.160(4)(v).

Section 3. Listing and Purchase Contracts.

(1) A listing contract completed by or at the direction of a
licensee shall include the:

(a) Listing price of the property, unless the sale is to be by
auction;

(b) Date and time of the signing of the listing contract for all
parties who sign;

(c) First and last name of the principal broker and the full name
of the real estate brokerage company;

(d) Effective date and time of listing and advertising, if different;

(e) Date of expiration of the listing contract;

(f) Fee, compensation, or other valuable consideration agreed
upon between the principal broker and the client;

(g) Address or a general description of the real estate sufficient
to identify the parcel or parcels;

(h) Signatures and printed names of all parties necessary to
affect a sale of the property, including any dower or
curtesy[eeurtesy] considerations or the official representative of a
legal entity, that is the subject of the listing agreement;

(i) Special directions of the client concerning limitations or
restrictions on showings; and

(j) Date, time, and initials for all changes on the contract prior to
acceptance.

(2) An offer to purchase completed by, or at the direction of, a
licensee shall include the:

(@) Purchase price or a valid escalation clause with the
maximum purchase price;

(b) Amount of contract deposit, if given, who is to hold the
deposit, and the time period to deliver the deposit;

(c) Date and time of signing of the offer for all parties who sign;

(d) Date and time when the offer expires;

(e) Address or a general description of the real estate sufficient
to identify the parcel or parcels;

(f) Signatures of all parties making the offer and the printed first
and last name of the licensee who completed or directed the
completion of the offer;

(g) Date, time, and initials for all changes on the contract prior
to acceptance;

(h) Provision setting forth the date by which, or the date range
within, the closing shall occur and when possession shall be given
to the buyer; and

(i) Proposed payment terms.

(3) A counteroffer completed by, or at the direction of, a licensee
shall include any amendments to any term required by subsection
(1) and (2) of this section and:

(a) Date and time of signing of the counteroffer for all parties
who sign;

(b) Date and time when the counteroffer expires;

(c) Signatures of all parties making the counteroffer;

(d) The first and last name of the licensee who completed or
directed the completion of the offer, if not found on the original offer
or a previous counteroffer; and

(e) Date, time, and initials for all changes on the contract prior
to acceptance.
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(a) If a licensee presents an offer to purchase real estate for
which an executory contract to sell the property is already in
existence, the offer shall include language that indicates in writing
that the offer is contingent upon the nonperformance of the existing
executory contract.

(b) The contingency language required by paragraph (a) of this
subsection shall indicate the disposition of any contract deposit and
be:

1. Inserted by the licensee who completes or prepares the offer
to purchase, if licensee is aware of the existing contract; or

2. Made by the listing licensee as a counteroffer.

(5) If financing is involved, a contract providing for the purchase
of property shall specifically state:

(a) The manner in which the purchase shall be financed; and

(b) The amount of any encumbrance and whether it is to be
underwritten by the seller or a commercial institution or otherwise.

(6) Any agreement for compensation, including rebates and
inducements, from a licensee to his or her client shall be in writing.

()

(a) Prior to the expiration of a current listing agreement, another
licensee shall not contact the seller to obtain a subsequent listing
agreement.

(b) Notwithstanding paragraph (a) of this subsection, a licensee
may discuss newly listing the seller's property that is currently listed
if:

1. The seller initiates contact with the new licensee to obtain a
new listing contract;

2. The proposed listing contract states that it shall not take effect
until the expiration of the seller's current listing contract with the
original licensee; and

3. The licensee and seller properly complete and sign the Seller-
Initiated Listing Form. Nothing in this subsection shall prohibit a
licensee from approaching a seller to list the seller's property
following the seller's cancellation of their current listing contract or
expiration of the current listing contract.

(8) If a licensee fails to comply with the requirements in this
section, the licensee's conduct and dealings shall be considered
improper in violation of KRS 324.160(4)(u).

Section 4. Required Disclosures.

(1) A licensee shall direct the seller-client of a single family
residential real estate dwelling, duplex, triplex, fourplex,
condominium, or townhouse to accurately complete and sign the
Seller's Disclosure of Property Condition form required by KRS
324.360, including all necessary initials and signatures, unless the
seller-client refuses and documents his or her refusal, or the
licensee documents the seller-client refusal, on the Seller's
Disclosure of Property Condition form.

(2) A licensee who is involved in the brokerage of a
condominium transaction shall advise the client in writing of the
client's right to receive the Condominium Seller's Certificate required
by KRS 381.9203(1) and the purchasing client's right to void the
sales contract consistent with KRS 381.9203(3).

Section 5. Prospective Client Disclosures.

(1) A licensee shall complete, time and date, and deliver to the
appropriate prospective client the commission's Guide To Agency
Relationships at the earliest of the following times:

(a) Prior to entering into a contemplated written agreement to
provide real estate brokerage services for compensation with a
prospective client;

(b) Prior to entering into a contemplated oral agreement to
provide real estate brokerage services with a prospective client; or

(c) Prior to signing an agency consent agreement.

(2) The licensee shall solicit the signature of the prospective
client on the Guide to Agency Relationships as acknowledgement
by the prospective client of his or her receipt. The licensee shall
maintain a record that the prospective client signed the Guide to
Agency Relationships. If the prospective client refuses to, or does
not, sign the Guide to Agency Relationships upon receipt, the
licensee shall document the delivery, or attempted delivery,
including a date and time, to the appropriate prospective client[elien].
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(3) The completed Guide to Agency Relationships shall provide
or include:

(a) The agency relationships available between the licensee and
client or party in Kentucky;

(b) The first and last name of the licensee completing the form,
the first and last name of the principal broker of the licensee, and the
full name of the licensee's real estate company;

(c) The name of the prospective client; and

(d) The signature, time, and date of signing by the prospective
client.

(4) The provisions of this section shall not apply to:

(a) The sale of real estate at auction; or

(b) A commercial transaction.

Section 6. Agency Consent Agreement.

(1) Prior to entering into a written agreement to provide real
estate brokerage services or completing, or directing the completion
of, a contract, offer, or lease for a real estate transaction:

(a) The licensee shall complete and deliver the Agency Consent
Agreement to the prospective client; and

(b) Seek and obtain written consent to the Agency Consent
Agreement from the prospective client.

(2) The commission's Agency Consent Agreement shall provide:

(a) The first and last name of the client, the first and last name
of the licensee or licensee's and principal broker, and the full name
of the real estate brokerage company;

(b) The specific agency relationship proposed between the
principal broker of the real estate brokerage company, and any
affiliated licensee of the real estate brokerage company, and the
prospective client;

(c) If applicable, any known business, family, or personal
relationship the licensee has with another party to the contemplated
transaction who is not a party to the Agency Consent Agreement
and an explanation of the nature of the relationship or relationships;
and

(d) Whether the transaction involves an unrepresented party.f;
and]|

[e)] [Di . . . .

ho i Disclosure of prior-contact with a-former prospective client
transaction:]

(3) The Agency Consent Agreement shall be updated, and
written consent obtained, if the agency relationship initially
established later changes.

(4) The provisions of this section shall not apply to a:

(a) Sale of real estate at auction; or

(b) Commercial transaction.

(5) The form of agency identified in the most recent Agency
Consent Agreement shall terminate upon either:

(a) The provision of the agreed upon services; or

(b) At the closing of the contemplated real estate transaction.

Section 7. Affiliation.

(1) The principal broker shall be the owner of all written contracts
for provision of real estate brokerage services, including items such
as listing contracts, purchase contracts, and exclusive agency
agreements.

(2) When a principal broker, or a licensee acting on behalf of the
principal broker, enters into a written agreement with a client, an
agency relationship is formed, and the client is the principal.

(3) Absent operating as a designated agency company, each
licensee affiliated with the real estate brokerage company shall have
the same agency relationship with respect to a client, prospective
client, or party as the principal broker in an in-house transaction.

(4) If only one (1) broker is affiliated with a company, he or she
shall be the principal broker.

(5) If one (1) or more additional licensees is affiliated with the
company, one (1) broker shall be the principal broker registered with
the commission.

(6)

(a) Unless there is a written contract stipulating otherwise, a
licensee shall, upon termination of his or her affiliation with his or her
principal broker, immediately turn over to the principal broker all
records described in Section 9(1)(a)-(h) of this administrative
regulation obtained during his or her affiliation regardless of whether
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the information was originally received from his or her principal
broker, copied from the records of the principal broker, or acquired
by the licensee during his or her affiliation.

(b) Nothing in paragraph (a) of this subsection shall require an
affiliated licensee to deliver to the principal broker records which the
principal broker is not under an obligation to retain consistent with
this administrative regulation or records which are already in the
principal broker's possession.

9

(a) A principal broker may be principal broker of more than one
(1) real estate brokerage company.

(b) A principal broker shall not also be an affiliate broker at
another real estate brokerage company, except for as provided in
KRS 324.112(5).

(8) A sales associate or broker affiliated with a principal broker
shall only be affiliated with one principal broker at one office, or
branch office, location.

(9) A real estate brokerage company may have more than one
(1) physical office location, including branch offices.

Section 8. Facsimile and Digital Transmissions.

(1) A licensee may use facsimile (FAX) devices and digital
transmissions to transmit and receive documents according to the
provisions of KRS Chapter 369 and 201 KAR Chapter 11.

(2) A document received by facsimile devices or digital
transmissions shall be immediately placed in the licensee's file and
retained as required by this administrative regulation.

Section 9. Principal Broker Duties and Prohibitions.

(1) A principal broker shall confidentially preserve, either in hard
copy or digital format, for five (5) years following its consummation
or failure, records in one (1) file relating to any real estate
transaction, which shall include:

(a) Any written offers to lease or purchase the real estate;

(b) The acquisition and disbursement of any monies;

(c) Listing and sales contracts or leases;

(d) Closing sheets;

(e) Seller's Disclosure of Property Condition and Condominium
Seller's Certificate forms;

(f) Agency Consent Agreement forms;

(g) Guide to Agency Relationships forms; and

(h) Timeshare records.

(2) A principal broker who engages in property management
shall also confidentially preserve, either in hard copy or digital
format, for five (5) years:

(a) Property management agreements;

(b) Leases;

(c) Monthly owner statements and reports;

(d) Owner and unit ledgers; and

(e) Bank statements relating to property management.

(3) If the death or incapacity of the principal broker occurs,
records required to be maintained pursuant to this section shall be
maintained by:

(@ A new principal broker or a designated manager, so
designated previous to the time of the death or incapacity of the
principal broker to maintain the records;

(b) The real estate brokerage company of the principal broker at
the time of the death or incapacity of the principal broker, if the
company continues to be an active company;

(c) A licensee designated by the commission to maintain the
records and serve as the principal custodian of the records, without
any liability or obligation, other than to confidentially maintain the
records and to provide the records to a party as required by law or
by demand of the commission; or

(d) Any appointee of the commission who will agree to maintain
the records and serve as the principal custodian of the records,
without any liability or obligation, other than to confidentially maintain
the records and to provide the records to a party as required by law
or by demand of the commission.

(4) At the time of signing all documents, the principal broker, or
an affiliated licensee of the principal broker, shall ensure that a copy
of all documents are delivered to all parties executing the documents
if the document has been provided, prepared by, or at the direction
of the principal broker or an affiliated licensee of the principal broker.
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(5) The principal broker, or an affiliated licensee of the principal
broker, shall ensure that a debit and credit type closing statement is
furnished to a client upon closing a real estate transaction unless the
financial institution, title agency, the attorney involved, or other
authorized individuals, has prepared the closing statement.

(6) A principal broker shall not be a party to an exclusive listing
contract which contains an automatic continuation of the period of
the listing beyond the fixed termination date set forth therein.

(7) If a principal broker permits teams, a principal broker shall
notify the commission in writing of the alternate or assumed name
used by the team and the name of the team leader before permitting
team advertising.

(8) If a principal broker authorizes team, group, or other
business arrangements between affiliated licensees, the principal
broker shall:

(a) Offer, at a minimum, company procedures for advertising,
agency relationships and handling confidential information,
management and operations specific to team, group, or other
business arrangements between affiliated licensees;

(b) Designate a licensee who shall be responsible, along with
the principal broker and designated manager, for the operations of
the team, group, or other business arrangement. The designated
licensee shall be referred to as the "team leader" regardless of how
the team, group, or other business arrangement labels itself;

(c) Maintain a current list of all affiliated licensees, employees,
office personnel, and clerical staff who are a part of each individual
team, group, or other business arrangement; and

(d) Notify the commission in writing of the first and last name
and license number of the team leader.

(9) A principal broker shall ensure any employee or unlicensed
personal assistant, salaried or independently contracted, employed
by, retained by, or under the direction of the principal broker or any
affiliated licensee, are in compliance with the applicable provisions
of KRS Chapter 324 and 201 KAR Chapter 11.

(20) A principal broker shall implement and maintain an
appropriate information security system that shall:

(@

1. Notify licensees, management, employees, officer personnel,
and clerical staff of company policy and procedures related to
confidential information, including in-person interactions or
discussions in the office environment;

2. Prohibit the disclosure of confidential information by
licensees, management, employees, office personnel and clerical
staff;

3. Require notification to each client involved in a transaction, if
the principal broker becomes aware of an unauthorized or
inadvertent disclosure of confidential information relating to that
transaction; and

4. Prohibit an employee from assisting more than one (1)
designated agent in the same transaction if the designated agents
represent different clients in that transaction.

(b) Nothing in this provision shall prohibit a licensee who is party
to an Agency Consent Agreement from maintaining a separate
individual client file containing confidential information.

(11) A principal broker of a real estate brokerage company that
practices designated agency shall require that all documents that
contain confidential information relating to a client be kept in an
individual file maintained by the principal broker and accessed only
by the principal broker, designated manager, or designated agent
appointed by the principal broker to represent the individual.

(12) A principal broker who appoints a designated manager of
the real estate brokerage company, a registered company branch,
team, group, or other business arrangement shall notify the
commission in writing of the name of the designated manager within
ten (10) days of the appointment.

Section 10. Property Management.

(1) A principal broker, or an affiliated licensee, shall not engage
in property management without a current written property
management agreement.

(2) A property management agreement shall contain, at a
minimum:

(a) The full name and address of the principal broker's real
estate brokerage company as registered with the commission;
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(b) The name and address of the client for whom the property is
being managed;

(c) The address of the real estate being managed and the
number of units;

(d) The effective dates of the agreement, and a provision stating
whether the client agrees to automatic annual renewal;

(e) A provision stating the method for early termination;

(f) The amount of, or the method for computing, the amount of
compensation to the principal broker;

(g) The amount of, or the method of determining, the minimum
security deposit to be collected from tenants for each unit managed;

(h) The name and address of the bank where the principal
broker's escrow or management account is held, and, consistent
with KRS 383.580(1), the account number. This information shall
also be contained in the lease;

(i) A provision which is in accord with KRS 383.580 setting forth
the procedures governing returning or retaining the security deposit.
This provision shall also be contained in the lease;

(i) A provision setting forth the conditions under which the
principal broker may pay expenses related to the real estate being
managed;

(k) A statement setting forth the date when the principal broker
shall send the client an accounting of the transactions related to the
real estate being managed;

() A copy of the form of the lease document which the principal
broker shall have the tenant sign shall be attached to the agreement;

(m) A provision whereby the client certifies that he or she has
received a duplicate copy of the agreement and the attached lease
form; and

(n) The signature and date of signature of the client and the
principal broker.

(3) A principal broker shall maintain, in electronic or written form:

(@) An owner ledger for each client of real estate being
managed;

(b) A unit ledger for each unit in the real estate being managed,;
and

(c) Upon the written request of the client of the property being
managed, the principal broker shall provide a unit ledger by tenant.

(4) Money received shall be deposited into an escrow or
management account of the principal broker within three (3)
business days of receipt.

(5) The amount of money received shall be entered into the
owner and unit ledgers.

(6) A receipt shall be given for money received.

(7) Expenses paid by the principal broker shall be documented
by invoice or receipt, by unit, and retained with a principal broker's
records.

(8) Adjustments to a security deposit shall be made in
accordance with KRS 383.580. Adjustments shall also be entered
on the owner and unit ledgers.

(9) On the date determined by the parties, a principal broker
shall send a monthly accounting to a client of transactions related to
the real estate being managed, by unit.

(10) Within sixty (60) days of the termination of a management
agreement, a principal broker shall send the client a final accounting
that contains any transaction that occurred after the last monthly
accounting.

(11) A principal broker who has an ownership interest in the real
estate being managed shall:

(a) Maintain a unit ledger for each unit in the real estate being
managed; and

(b) Comply with KRS 383.580 relating to receipt, deposit, and
adjustment of tenant security deposits.

Section 11. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Seller-Initiated Listing Form", KREC Form 403, 10/2019;

(b) "Seller's Disclosure of Property Condition", KREC Form 402,
12/2022[08/2022][04/2022][12(2019];

(c) "Condominium Seller's Certificate",
10/2019;

(d) "Guide to Agency Relationships",
12/2022[08/2022][04/2022][4-2/2019];

KREC Form 404,

KREC Form 400,
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(e) "Agency Consent Agreement - Buyer", KREC Form 401B,
12/2022[08/2022][04/2022][12(2019];

(f) "Agency Consent Agreement - Seller",
12/2022[08/2022][04/2022][12(2019].

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Real Estate
Commission, 500 Mero Street[656-Chamberlin-Avenue—Suite-B],
Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30
p.m. This material is also available from the commission's Web site:
www.krec.ky.gov.

KREC Form 401S,

CONTACT PERSON: August L. Pozgay, Kentucky Real Estate
Authority, 500 Mero Street, 2 NE 09, Frankfort, Kentucky 40601,
phone 502-782-0714, email August.Pozgay @Kky.gov.

PUBLIC PROTECTION CABINET
Department of Professional Licensing
Board of Registration for Professional Geologists
(As Amended at ARRS, January 10, 2023)

201 KAR 31:040. Applications and examinations.

RELATES TO: KRS 322A.030(3), (4),
322A.045

STATUTORY AUTHORITY: KRS 322A.030(5)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
322A.040(1)(c) requires administrative regulations governing the
examination of applicants for registration. KRS 322A.045 requires
the board to promulgate an administrative regulation governing the
examination for an applicant for certification as a geologist-in-
training._KRS 322A.030(5) authorizes the board to promulgate
administrative regulations required to perform its duties. This

administrative regulation establishes requirements concerning
examinations.

322A.040(1)(c),

Section 1. General Requirements.

(1) The board shall furnish to applicants pertinent instructions
[and-establish-the-examination-sehedule-lwhich shall include:

(&) Arranging to take the required examination
examinations; and[examination{s)]

(b) The place, the time, and the final date by which the board
shall have received the applicant's materials.

(2) An applicant for examination shall submit a complete and
notarized Application__for Reqgistration as a Professional
Geologist and pay the application [and-examination-]fees required
by 201 KAR 31:010[-te-the-beard-when-filing-the-application]. Once
the application has been approved by the board, the applicant shall

arrange[be-seheduled-]to take the examination at the next regularly
scheduled date.

(3) An_applicant for registration shall submit with the
notarized Application for Registration as a Professional
Geologist:

(a) The fee as established in 201 KAR 31:010;

(b) A copy of passing examination results from the
National Association of State Boards of Geology (ASBOG®)
exam composed of the Fundamentals of Geology (FG) and the
Practice of Geology (PG), if applicable;

(c) A copy of an official transcript;

(d) A copy of a job description for each position listed
under_employment history with a letter from the supervisor
verifying the time, dates, and nature of the experience;

(e) A copy of each state certification, license, or
registration ever held to practice geology, if applicable;

(f) Any supplemental sheets with details as to the state,
agency , or organizationdés certi
number, date, and reason for action, if:

1. Ever refused certification, licensure, or registration or
renewal; or

2. Ever had a certification, licensure, or registration to
practice geology or any other profession revoked, suspended,
or otherwise acted against in a disciplinary proceeding; and

(@) Any required documentation relating to:

or

ficate,
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1. A conviction of a crime in any jurisdiction that directly
relates to the practice of geology or the ability to practice

FEBRUARY 1, 2023

(a) "Application for Registration as a Professional Geologist",

10-10-2022; and[7-10-2013is-incorporated-byreference:]

geology;

2. Indictment for,
jurisdiction;

3. Being a subject of an investigation, injunction, fine or
penalty concerning any alleged consumer, investor, or

or_the conviction of, a felony in_any

(b) "Authorization for Release of Records", 10-10-2022.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law[taws], at the Kentucky Board of
Registration for Professional Geologists, 500 Mero Street, 25C32,
Frankfort, Kentucky 40601][

securities fraud in any jurisdiction; or
4. Being a defendant in_any jurisdiction in_a civil action
arising out of the practice of geology.

[¢6)] An applicant who fails to complete the application and
examination process within one (1) year of the date of filing of the
application shall file a new application and pay the fees required by
201 KAR 31:010in order to be eligible for registration or certification[

. ” ‘ : ‘
this-section].

Section 2. Examination for Registration.

(1) An applicant for registration shall submit to an examination
composed of the Fundamentals of Geology (FG) and the Practice of
Geology (PG) developed and owned by the National Association of
State Boards of Geology (ASBOG®). The applicant shall obtain a
scaled score equal to passage of seventy (70) percent on both the
Fundamentals of Geology (FG) and the Practice of Geology (PG)
examinations.

) [Anﬂappl@ankshau—prewd&areuﬁan—gevemment-assuedr

[63)] If an applicant for registration fails one (1) or both of the
examinations, the applicant may, with payment of the required fee,
be rescheduled to take the examination at the next regularly
scheduled examination date. An applicant who fails one (1) of the
examinations shall be required to retake only the examination on
which the applicant falled to achleve a passing scaled score.

N1 : : perrmit;

Section 3. Examination for Certification as a Geologist-in-
Training. An applicant for certification as a Geologist-in-Training
shall:

(1) Submit to an examination composed of the Fundamentals
of Geology (FG) developed and owned by the National Association
of State Boards of Geology (ASBOG®);

(2) Obtain a scaled score equal to passage of seventy (70)
percent; and

(3) Not take this examination prior to the applicant's final
semester or quarter from an accredited college or university.

Section 4. Release of Information. A reqistered geologist or
certified geologist-in-training shall complete and submit the
Authorization for Release of Records form to the board to release a

911 Leawood BriverankiortKentucky
40601], (502) 892-4261[564-3296], Monday through Friday, 8 a.m.

to500p.m.Thi s materi al is also
site at https://bpg.ky.gov/.
CONTACT PERSON: Zachary M. Zimmerer, Assistant

Attorney General, Kentucky Office of the Attorney General, Office of
Civil and Environmental Law, 700 Capital Avenue, Suite 118, 502-
696-5300, 502-564-2894, email Zachary.Zimmerer@Kky.gov.

PUBLIC PROTECTION CABINET
Department of Professional Licensing
Board of Registration for Professional Geologists
(As Amended at ARRS, January 10, 2023)

201 KAR 31:050. Renewals.

RELATES TO: KRS 322A.060, 322A.070

STATUTORY AUTHORITY: KRS 322A.030(5),
322A.070

NECESSITY, FUNCTION, AND CONFORMITY: KRS 322A.060
establishes conditions for the renewal, suspension, and revocation
of certificates of registration. KRS 322A.070 authorizes the board to
determine the initial and expiration dates for certificates of
certification. KRS 322A.030(5) authorizes the board to promulgate
administrative regulations required to perform its duties. This
administrative regulation establishes procedures for the renewal of
certificates of registration and certification.

322A.060,

Section 1. Registration and Certification Renewals.

(1) A registered professional geologist or certified geologist-in-
training shall before October 1 of each odd numbered year:

(a) Complete and file the Registration and Certification Renewal
and Reinstatement form along with the following required
documentation, if applicable:

1. Any required documentation for afelony conviction since
the last application renewal; and

2. Any supplemental sheets with details relating to:

a. Denial of registration, certification, or_licensure in
another state; or

b. Disciplinary action in_another_state;[File—a—completed

(b) Pay to the board the renewal fee established by 201 KAR
31:010, Section 3[{)].

2

(@) A certificate of registration that is not renewed before
October 1 of each odd numbered year shall expire as provided by
KRS 322A.060(1).

(b) A certificate for a geologist-in-training that is not renewed
before October 1 of each odd numbered year shall expire as
provided by KRS 322A.070.

Section 2. Late Renewals. A ninety (90) day grace period shall
be allowed beginning October 1 of each odd numbered year, during
which a registered professional geologist or certified geologist-in-
training may:

(1) Continue to practice; and

(2) Renew his or her certificate of registration or certification by
filing a completed Registration and Certification Renewal and
Reinstatement form[renewal-application] and by paying the renewal

copy of his or her licensing or examination records to a third party.

Section 5. Incorporation by Reference.
(1) The following material is incorporated by reference:

1606

fee as provided by 201 KAR 31:010, Section 3[{1)].

Section 3. Suspension for Non-renewal.

avail abl e
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(1) A certificate of registration or certification that is not renewed
on or before December 29 of each odd numbered year shall be
suspended for non-renewal.

(2) Upon suspension, the registered professional geologist or
certified geologist-in-training shall:

(a) Not practice geology in Kentucky;

(b) Be notified by the board at the last known address available
to the board of the suspension; and

(c) Be instructed to cease and desist the public practice of
geology in Kentucky.

Section 4. Reinstatement. After the ninety (90) day grace period
and before the end of two (2) years, a professional geologist or
geologist-in-training suspended for failure to renew may have his or
her certificate of registration or certification reinstated upon:

(1) Payment of the reinstatement fee as provided by 201 KAR
31:010, Section 3[(3)];

(2) Completion of the_Regqistration and Certification Renewal
and Reinstatement form[:]

[(a9] [ApphicationforRemnstatementasa-Professional Geologist
[(b)] [Application-for-Reinstatement-as-a-Geolegist-in-Fraining];

and
(3) Documentation of employment and description of job duties
from the time of suspension until the date of the renewal application.

of]

Section 5. Inactive Renewals and Reactivation.
(1) A person who renews his or her registration or certification
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TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, January 10, 2023)

301 KAR 2:075. Wildlife rehabilitation permit.

RELATES TO: KRS 150.010, 150.015, 150.021, 150.170,
150.183, 150.195, 150.330,150.990, 321.185, 50 C.F.R 17, 21, 22,
16 U.S.C. 668, 7031 712

STATUTORY AUTHORITY: KRS 150.025(1)(h), 150.280

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1)(h) authorizes the Department of Fish and Wildlife
Resources to promulgate administrative regulations reasonably
necessary to implement or carry out the purposes of KRS Chapter
150. KRS 150.280 requires the department to promulgate
administrative regulations regarding the holding of protected wildlife.
This administrative regulation establishes the permitting and
operating requirements for wildlife rehabilitators.

Section 1. Definitions.

(1) "Cervid" means deer, elk, moose, caribou, reindeer, and
related species and hybrids thereof, including all members of the
Cervidae family and hybrids thereof[a—member—ofthefamily
Cervidae].

(2) "Chronic Wasting Disease" or "CWD" means a transmissible
spongiform encephalopathy found in cervids.

(3) "CWD Surveillance Zone" means an area, designated and
listed on the department 6a bdig

as inactive shall complete and submit Registration and Certification

under[subjeette] special cervid requirements, as established in

Renewal and Reinstatement form and remit the fee in 201 KAR

301 KAR 2:172 [regulations] due to a CWD positive cervid

31:010, Section 3.

(2) A person may maintain an inactive registration or certification
indefinitely if he or she pays the required biennial inactive renewal
fees when due.

(3) A person with a registration or certification that is inactive
shall not engage in the practice of geology and shall at all times be
bound by the board's code of professional conduct in 201 KAR
31:060, the provisions of KRS Chapter 322A, and any other

detection.

(4[] "Enhanced Rabies Surveillance Zone[area]" means Bell,
Boyd, Bracken, Carter, Clay, Elliot, Fleming, Floyd, Greenup,
Harlan, Johnson, Knott, Knox, Laurel, Lawrence, Leslie, Letcher,
Lewis, Martin, Mason, McCreary, Pike, Perry, Robertson, and
Whitley counties.

(5) "Federally protected[Federallyiprotected] wildlife" means
any wildlife species listed by the U.S. Fish and Wildlife Service as

administrative requlation promulgated by the board.
(4) To reactivate a registration or certification, an inactive

threatened or endangered, and any birds protected under the
Migratory Bird Treaty Act, 16 U.S.C. 703 i 712, or the Bald and

registrant or_certificate holder shall complete and submit the

Golden Eagle Protection Act, 16 U.S.C. 668.

Registration and Certification Renewal and Reinstatement form and
remit the fee in 201 KAR 31:010, Section 3.

Section 6. Incorporation by Reference.

(1) The "Reaqistration and Certification Renewal and
Reinstatement form", 10-10-2022, is incorporated by reference.[Fhe
following material is incorporated by reference:]

[(&)] ["Application for Renewal as a Professional Geologist", July
10,2013;

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Board of Registration for
Professional Geologists, 500 Mero Street, 2SC32, Frankfort,
Kentucky 40601[941-Leawood-Drive,Frankfort—Kentucky-40601],
(502) 892-4261[564-3296], Monday through Friday, 8 a.m. to 5:00
pmThis materi al is also
https://bpg.ky.gov/.

CONTACT PERSON: Zachary M. Zimmerer, Assistant Attorney
General, Kentucky Office of the Attorney General, Office of Civil and
Environmental Law, 700 Capital Avenue, Suite 118, 502-696-5300,
502-564-2894, email Zachary.Zimmerer@Kky.gov.

1607

(6)[€3)] "Permit holder" means a wildlife rehabilitation permit
holder.

(7)[4)] "Rabies vector species" means a:

(a) Coyote (Canis latrans);

(b) Gray fox (Urocyon cinereoargenteus);

(c) Raccoon (Procyon lotor);

(d) Red fox (Vulpes vulpes);

(e) Spotted skunk (Spilogale putorius);[-e¥]

(f) Striped skunk (Mephitis mephitis); or

(9) Any hybrid of paragraphs (a) through (f) this subsection.

(8)[5)] "Wildlife rehabilitation" means the process of obtaining,
rescuing, raising, providing supportive care, regularly transporting,
and arranging for veterinary medical care of orphaned, sick,
displaced, or injured wildlife with the goal of releasing the wildlife
back into its natural habitat.

Section 2. Permitting Requirements[Wildlife—Rehabilitation
Permits].

(1) A permit shall
rehabilitate wildlife _a s

authorize[authorizes]
defined as

a_person to

(2) An applicant for a wildlife rehabilitation permit shall:

(a) Be at least eighteen (18) years of age;

(b) Submit a completed Wildlife Rehabilitation Permit[Cemplete
an] Application;

(c) Provide the department with a valid email address;[Submit

; i1
(d) Submit;
1. Certificate of completion off;
the course entitled "Basic Wildlife Rehabilitation" offered by the
International Wildlife Rehabilitation Council; or[and]

b

Awil dl
avail abl eby[aeceordingt] Seaticn d(8) dfshis Sdeninistrativetremuladon.

site

i fe
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2. Proof of a doctorate of veterinary medicine degree from an
American Veterinary Medical Association (AVMA) accredited
school; and[:]

(e) Submit the annual permit fee as established in 301 KAR

[(5)]_ [An—amma#retamed—ﬁer—edueaﬂenal—pu;peses—pwsuam—te

Section 3. Reporting Requirements.

(1) A permit holder shall:

(a) Keep records of all wildlife received or rehabilitated on the
Wildlife Rehabilitation Annual Report;[;]

(b) Submit a Wildlife Rehabilitation Annual Report to the
department within thirty (30) days after expiration of a permit and
before a permit is renewed; and[:]

(c) Submit a Wildlife Rehabilitation Non-Releasable Wildlife
Report, if applicable, to the department within thirty (30) days after
expiration of a permit and before a permit is renewed.

(2) The annual activity report shall contain the information
regarding the activity for the period from December 1 of the previous
year to November 30 of the current year.

(3) The department shall not renew the permit of a wildlife
rehabilitator who does not submit:

(@ A completed Wildlife Rehabilitation[—Submit—the]
Annual[aetivity] Report;

)] - ) ion:

a5 reqy ed_b,ﬁt ssechon; | L

Section 4. Receiving and Rehabilitating Wildlife.
(1) A permit holder shall not rehabilitate or attempt to
rehabilitate:

ot][-]
[(e}—Submit—]The Wildlife Rehabilitation Non-releasable
Wildlife Report, if applicable; and
(c)[¢ehProvide-|Report documents and all records of wildlife
rehabilitation activity, including veterinary medical records, from the
current and previous years' activity upon request to department staff.
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(a) Cougar (Felis concolor);

(b) Wolf (Canis lupus or Canis rufus);

(c) Elk (Cervus elaphus);

(d) Bear (Ursus americanus);

(e) Any species of terrestrial wildlife not native to Kentucky; or

(f) Prohibited species listed in 301 KAR 2:082 Section 4.

(2) A permit holder shall not:

(a) Propagate non-releasable wildlife or wildlife undergoing
rehabilitation;[;]

(b) Except as established in_Section 10(1) of this
administrative requlation, allow a non-permitted
person[persens]_to rehabilitate, assist in wildlife rehabilitation,
access, or have direct contact with wildlife undergoing
rehabilitation;[-exceptforSeection-10{1}]

(c) Allow a non-permitted person[persens]_to rehabilitate,
assist in wildlife rehabilitation, access, or have direct contact with
rabies vector species;[:]

(d) Remove wildlife undergoing rehabilitation from the permitted
facility except for release, veterinary care, or transfer to another
permitted wildlife rehabilitation facility;[:]

(e) Habituate wildlife to humans;[:]

(f) Exhibit or display wildlife undergoing rehabilitation;[-]

(g) Transport wildlife across state lines for rehabilitation,
release, or for any purpose, unless authorized by the commissioner
because[upon—the —department's — determination—that]
rehabilitation services are not feasibly available within Kentucky and
the[sueh]_activities pose minimal disease risk. Authorization shall
not be granted for rabies vector species;[:]

(h) Simultaneously hold captive wildlife under a captive wildlife
permit, as established in 301 KAR 2:081, while holding wildlife under
a wildlife rehabilitation permit; or[:]
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(i) Simultaneously hold captive cervids under a captive cervid
permit as established in 301 KAR 2:083, while holding wildlife under
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(2) Only keep wildlife in a rehabilitation facility for a maximum of
180 days, unless written documentation from the U.S. Fish and

a wildlife rehabilitation permit.

(3) A permit holder shall only provide necessary supportive care
to wildlife undergoing rehabilitation, which shall[dees]_not
permanently diminish their ability to survive and reproduce naturally
in the wild.

(4) Cervids.

(a) Except as established in paragraphs (c) and (d) of this

Wildlife Service is provided;

(3) Only release wildlife into appropriate habitat for that species;

(4) Obtain landowner permission before releasing wildlife;

(5) Release rabies vector species back into the original county
of capture;

(6) Release reptiles and amphibians at the original point of
capture or within the vicinity if point of capture is not suitable habitat;

subsection[allowed in-subsection{(4)(c)and {(d) of this section],
a permit holder shall not rehabilitate or attempt to rehabilitate any
cervid:

1. Within a CWD Surveillance Zone;

2. Originating from a CWD Surveillance Zone; or

3. From a distance greater than 100 miles from the rehabilitation
facility.

(b) A permit holder shall not transport a cervid into or out of a
CWD Surveillance Zone.

(c) A permit holder shall not keep a cervid[eervids] as non-
releasable wildlife within a CWD Surveillance Zone, except that a
non-releasable cervid[eervids]_ leqgally obtained before the
establishment of a CWD Surveillance Zone may be kept for the life
of the animal.

(d) A permit holder in possession of a cervid prior to the
establishment of a CWD Surveillance Zone shall only keep the
cervid up to 180 days or upon recovery from injury or illness and of
suitable age to survive in the wild, whichever comes first, and shall
release the cervid within the county of rehabilitation, unless the
animal is _euthanized or meets the criteria to be kept as non-
releasable wildlife.

(e) A wild-born cervid held in captivity for rehabilitation purposes

and
(7) Release cervids in the county in which they were
rehabilitated.

Section 6. Non-releasable Wildlife.

(1) Except as prohibited by Section 4 of this administrative
requlation, wildlife may be considered non-releasable and may be
retained by a permit holder if a licensed Kentucky veterinarian

shall not be housed in:
1. The same pen as another captive cervid or housed in direct

certifies in writing that it:[meets-one{1)-of the folowing-criteria;
exceptas prohibited under Section 4.]

physical contact with a cervid that originated in captivity; or

2. A pen that has previously housed cervids that originated in
captivity.

(5) Rabies vector species.

(a) A permit holder shall not possess, rehabilitate, or attempt to
rehabilitate a rabies vector species:

1. [Arabiesvector-species—|Originating from the Enhanced

(a) Is a mammal with an amputated leq;

(b) Lacks adequate vision to function in the wild;

(c) Lacks locomative skills necessary for survival in the wild; or

(d) Has another permanent injury that is reasonably expected to
inhibit survival in the wild, not including habituation to humans.

(2) Rabies vector species that meet the criteria for non-
releasable wildlife and legally held prior to April 4, 2023 may be

Rabies Surveillance Zone;
2. [A—rabies—vectorspecies—|Inside the Enhanced Rabies

allowed to remain in possession of a valid permit holder through the
life_of the animal by submitting a [“]Wildlife Rehabilitation Non-

Surveillance Zone that originated from outside the Enhanced Rabies

Releasable Wildlife Report[*] form by April 4, 2023.

Surveillance Zone; or
3. [A+rabiesvectorspecies|If collected at a distance greater

(3) Rabies vector species legally held as non-releasable, shall
not leave the wildlife rehabilitation facility except for veterinary care

than 100 miles from the rehabilitation facility.
(b) A permit holder shall not transport a rabies vector species

or_transfer to another permitted rehabilitation facility and shall be
included on the Wildlife Rehabilitation Annual Report.

into or out of the Enhanced Rabies Surveillance Zone.
(c) A permit holder shall not possess a rabies vector species as

(4) A person who legally possesses non-releasable rabies
vector species shall not replace that wildlife after its death.

non-releasable wildlife, except for those animals legally held outside
the Enhanced Rabies Surveillance Zone prior to April 4, 2023.
(d) Except as established in[fef]_Section 5(5) of this

(6) Except as established in Section 5(5) of this
administrative regulation[fer—Section—5(1){e}], non-releasable
rabies vector species shall be maintained within an enclosure

administrative regulation[5(){e}], rabies vector species shall be

sufficient to prevent:

maintained within an enclosure sufficient to prevent:

1. Escape; and
2. Direct contact with a non-permitted person[persens].

Section 5. Wildlife Release. A permit holder shall:
(1) Release wildlife immediately upon recovery from injury or

(a) Escape; and

(b) Direct contact with non-permitted persons.

(6) Only non-releasable wildlife may be displayed, except that
non-releasable rabies vector species shall not be displayed. [Such
1Displays shall only be for conservation education purposes.

(7) Non-releasable migratory birds may be transferred with prior

approval from the issuing federal Migratory Blrd Permlt Oﬁlce[ﬂ

(8) All non-releasable wildlife shall be housed and maintained at
a permitted wildlife rehabilitation facility.

Section 7. Facilities and Operating Standards.

(1) All wildlife rehabilitation facilities shall pass a facility
inspection.

(2) An applicant's or permit holder's facility and property on
which the facility is located that is under the
jurisdiction and used for the purpose of wildlife rehabilitation,
shall be inspected by a conservation officer using a Wildlife
Rehabilitation Facility Inspection Checklist to document compliance

illness and when of a suitable age to reasonably survive in the wild;
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with this administrative regulation before a permit is obtained or
renewed.
(3) A permit holder shall allow any conservation officer, and all

(6) Only a licensed veterinarian or licensed veterinarian
technician shall perform euthanasia using AVMA approved non-
inhaled chemical methods under KRS Chapter 321.

department staff accompanying a conservation officer, to access the
wildlife rehabilitation facility and the property on which the wildlife
rehabilitation facility is located t h a t i s under t
jurisdiction and used for the purpose of wildlife rehabilitation,
at any reasonable time and frequency to carry out the purposes of

Section 10. Wildlife Possession.
d e(P any persemwhd fids sick, injured, displaced, or orphaned
wildlife_ may, without a permit, take possession of the animal in
order to immediately transport it to a permitted wildlife

this administrative regulation.
(4) A facility, and all methods of confinement, shall comply with
the Minimum Standards for Wildlife Rehabilitation[—as-adepted-by

rehabilitator, except a person who:
(a) Regularly transports wildlife for rehabilitation purposes
shall possess a valid wildlife rehabilitation permit; and

the National Wildlife Rehabilitation Association—and the
(5) A permit holder shall:
(a) Only rehabilitate wildlife at a facility that has passed an

(b) Finds sick, injured, displaced, or orphaned federally
protected migratory birds within a nest shall not, without a state
and federal permit, take possession of the animal as

annual facility inspection; and[-shal
(b) List the addresses of all

facilities on the Wildlife

established in 50 C.F.R. 21.12(d)(10)[except—for—federaly

Rehabilitation Permit Application.
(6) A permit holder shall allow a conservation officer to inspect

transport it toa permitied wildlife re E.‘Eh tator_oxcept that

the holding facilities and property on which the facilities are located

.

that i s under the departmentés
purpose of wildlife rehabilitation, at any reasonable time and

j ur (2s A iwddiifé oehabilitatiod peunsitesthall[Hlees] ndt hcenfer

ownership of any wildlife species held under a wildlife rehabilitation

frequency.
(7) The conservation officer shall immediately notify the

applicant or permit holder and the Wildlife Division director if the

permit, including non-releasable wildlife.
(3) All wildlife held under a permit shall[this—permit] remain
under the stewardship of the Department of Fish and Wildlife

inspection reveals that the facility is not in compliance with this

Resources, except that federally-protected wildlife remain under the

administrative regulation and shall provide a completed Wildlife

stewardship of both the Department of Fish and Wildlife and the U.S.

Rehabilitation Facility Inspection Checklist to the appropriate

Fish and Wildlife Service.

Wildlife Division personnel within three (3) business days.
(8) If an inspection determines that a facility is not in compliance

(4) Wildlife shall be surrendered to the department, for
processing and disposition pursuant to KAR Title 301 [regulation],

with a KRS Chapter 150 and KAR Title 301[statute—or

upon being presented with a written order by the commissioner for

administrativeregulation], the conservation officer shall make a

failure to comply with KRS Chapter 150 or KAR Title 301.

second inspection after ten (10) calendar days, and the permit
application shall be denied[;]_or the permit shall be revoked and all
wildlife confiscated immediately if the unsatisfactory conditions have

Section 11. Federally-Protected Species. A person rehabilitating
federally protected species shall possess valid Kentucky[state] and

not been corrected.
(9) If an applicant or permit holder refuses to allow a

federal wildlife rehabilitation permits, except that a person may be
authorized as a sub-permittee _on a federal migratory bird

conservation officer to fully conduct an inspection, the permit

rehabilitation permit, under a federal permit holder, per 50 C.F.R.

application shall be denied[;]_or the permit shall be revoked and all

21.31.

wildlife_confiscated immediately. [Failure-to-allow-a-conservation
officerto-co duet anR-nitialispection-shal be dee'.eg -a] b

Section 8. Rabies Exposure.
(1) If a mammal bites a person, or a mammal shows symptoms

(1) Sub-permitted persons conducting wildlife rehabilitation
activities shall possess a valid state wildlife rehabilitation permit.

(2) A permit holder shall immediately notify the department in
writing or by email to fwpermits@ky.gov, of any federally threatened
or endangered wildlife species, delivered, received, recovered, or
retained for rehabilitation.

of a rabies infection, the animal shall be dispatched in a manner so
as to preserve the brain intact and the animal's head shall be

(3) A general or master class falconry permit holder may
condition raptors for subseguent release into the wild for a permitted

submitted for testing immediately to a laboratory approved by the
Secretary for Health and Family Services to be tested for rabies, as

wildlife rehabilitator, as established in 301 KAR 2:195, only for the
species the falconry permit holder is allowed to possess.

established in 902 KAR 2:070, Section 5 and KRS
258.085(1)(c)[Seetioni{e)].
(2) Department staff shall confiscate and dispatch any wild

(4) Falconers that rehabilitate wildlife, except for conditioning
raptors per this section, shall possess a valid wildlife rehabilitation
permit.

mammal that bites a person or shows symptoms of a rabies
infection.

Section 9. Veterinarians.
(1) A veterinarian is not required to obtain a wildlife rehabilitation
permit to temporarily possess, stabilize, or euthanize sick and

Section 12. Revocation and Denial of Permits and Appeal
Procedure.

(1) Denial and revocation.

(a) The department shall revoke the permit, deny the issuance
of a new permit, or deny a renewal of an existing or lapsed permit,

injured wildlife, only for the purpose of providing immediate critical

and confiscate wildlife of a person who is convicted of a violation of

care.

(2) A veterinarian who[that] does not possess a valid wildlife
rehabilitation permit shall transfer wildlife to a permitted wildlife
rehabilitator according to the requirements of this regulation, within
twenty-four (24)[24] hours after the animal's condition is stabilized
and no longer requires critical care, unless wildlife is euthanized.

(3) A veterinarian who[that] rehabilitates wildlife shall possess

any provisions of:

1. KRS Chapter 150;

2. 301 KAR Chapters 1 through 5; or

3. Any federal statute or regulation related to hunting, fishing, or
wildlife.

(b) The department shall revoke the permit, deny the issuance
of a new permit, or deny a renewal of an existing or lapsed permit,

a valid wildlife rehabilitation permit.
(4) A permit holder shall
instructions per KRS 321.185.
(5) A veterinarian shall keep medical records of all wildlife
treated, in accordance with KRS Chapter 321 and 201 KAR Chapter

follow veterinarian's _medical

and confiscate wildlife from a person who:

1. Provides false information on a Wildlife Rehabilitation Permit
Application, federal permit, Wildlife Rehabilitation Annual Report,
Wildlife Rehabilitation Non-Releasable Wildlife Report, Wildlife
Rehabilitation Facility Inspection Checklist, or records;|[:]

16 and provide records to department staff upon request.
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2. Acquires wildlife prior to receiving an approved wildlife
rehabilitation permit;[;]
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3. Fails a facility inspection, as established in Section 7 of this
administrative regulation;[-e¥]

4. Fails to comply with any provision of this administrative
regulation, 301 KAR 3:120, 301 KAR 2:081, 301 KAR 2:082, 301

FEBRUARY 1, 2023

(c) "Wildlife Rehabilitation Permit Application”, 2022;[edition-
oy e ot

(d) "wildlife Rehabilitation Non-Releasable Wildlife Report”,

2022; and|:

KAR 2:083, 301 KAR 2:195, or 301 KAR 2:251;[:]

5. Allows a non-permitted person[persens] to rehabilitate,
assist in wildlife rehabilitation, access, or have direct contact with
wildlife_undergoing rehabilitation or non-releasable rabies vector
species;[:]

6. Fails to contain wildlife in enclosures that meet Minimum
Standards for Wildlife Rehabilitation except during treatment,

REPORT-pdf]

(e) "Wildlife Rehabilitation Facility Inspection Checklist", 2022.
[httpsw-ky-goviWildlife/Decuments/RehablLElnspectionChe
eldistpdf]

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department of Fish and Wildlife

release, or transfer as established in[per] Section 6 of this

Resources, #1 Sportsman's Lane, Frankfort, Kentucky 40601,

administrative regulation;
7. Keeps wildlife over 180 days;
8. Accepts rabies vector species within the enhanced Rabies

Monday through Friday, 8 a.m. until 4:30 p.m.
(3) This materi al
Web site at fw.ky.gov.

may al so

Surveillance Zone;[:]

9. Accepts rabies vector species that originated from the
Enhanced Rabies Surveillance Zone;[:]

10. Transports rabies vector species into or out of the Enhanced
Rabies Surveillance Zone;

11. Fails to possess a valid federal permit or be listed as a sub-
permittee on a federal permit to rehabilitate federally protected
wildlife;[]

12. Accepts cervids within a CWD Surveillance Zone;[:]

13. Accepts cervids that originated within a CWD Surveillance
Zone; or[s]

14. Transports cervids into or out of a CWD Surveillance Zone.

(c) A fee shall not be refunded for a permit that is revoked.

(2) Confiscated wildlife.

(a) All wildlife shall be confiscated if a wildlife rehabilitation
permit is revoked or denied, a person possesses native wildlife for
the purpose of wildlife rehabilitation without a valid wildlife

CONTACT PERSON: CONTACT PERSON: Jenny Gilbert,
Legislative Liaison, Kentucky Department of Fish and Wildlife
Resources, 1 Sp ¢G02) 56434000 fax (302) ro@d
0506, email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, January 10, 2023)

301 KAR 2:081. Transportation and holding of live native
wildlife.

RELATES TO: KRS 150.010, 150.015,
]150.320, 150.330, 150.360, 150.370, 150.990
150.195, 150.235, 258.065, 258.085

[450.-290,—150.305;
150.183, 150.190

rehabilitation permit, or a facility fails a facility inspection per Section
7 of this administrative regulation.

(b) Confiscated wildlife shall be released;[;]_transferred with the
approval of the Wildlife Division Directorbased on t h
health, survivability, probability of placement, rabies vector

STATUTORY AUTHORITY: KRS 65.877. 150.025(1)[(c)],
150.105, 150.180, 150.280, 50 C.F.R. 21.29
NECESSITY, FUNCTION, AND CONFORMITY: KRS 65.877

e aauthonze$ fbsal governments to regulate or prohibit _inherently

dangerous wildlife_as identified by the Department of Fish and

species designation, and federal protection status;[;]_ or

Wildlife Resources and reguires the department to establish

dispatched, except that rabies vector species shall be dispatched

procedures for _denying or _issuing a transportation permit. KRS

immediately.

(c) Wildlife shall not be returned to the permit holder or facility
from which they were confiscated.

(3) Denial period.

(a) An applicant whose permit has been revoked or denied for

150.025(1)[¢e)}] authorizes the department to promulgate
administrative regulations for the buying, selling, or transporting of
wildlife. KRS 150.105 authorizes the department to dispatch or bring
under control any wildlife causing damage to persons, property, or
other animals spreading disease and that[whieh] should be

the grounds established in this section shall be ineligible to reapply,

eliminated to prevent further damage. KRS 150.180 authorizes the

and all applications shall be denied for the period established in
subparagraphs 1. through 3. of this paragraph.[belew:]
1. The initial denial period shall be one (1) year.[;]
2. A second denial period shall be three (3) years.[;]
3. A third or subsequent denial period shall be five (5) years.[;]
(b) During the denial period, a person whose wildlife

department to regulate the buying, selling, or transporting of
protected wildlife. KRS 150.280 requires the department to
promulgate administrative regulations to establish the procedures
for the propagation and holding of protected wildlife. 50 C.F.R. 21.29
establishes the federal standards for holding raptors_for falconry
purposes. This administrative regulation establishes requirements

rehabilitation permit has been denied or revoked shall not
rehabilitate wildlife or assist in the rehabilitation of wildlife.

(4) Administrative hearings.

(a) An individual whose permit has been denied or revoked may
request an administrative hearing pursuant to KRS Chapter 13B.

(b) A request for a hearing shall be in writing and postmarked or
delivered in person to the department no later than thirty (30) days
after notification of the denial or the revocation.

(c) Upon receipt of the request for a hearing, the department
shall proceed according to the provisions of KRS Chapter 13B.

(d) The hearing officer's recommended order shall be
considered by the commissioner, and the commissioner shall issue
a final order, pursuant to KRS Chapter 13B.

Section 13. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) [FheNational Wildlife Rehabilitator's Association—and
the — International — Wildlife — Rehabilitation — Council
publication]"Minimum Standards for Wildlife Rehabilitation[~],
Fourth EdifFhoema —E@IL2i ono, 2000

(b) [Kentucky —Department—of Fish—and —Wildlife
Reseu%ees]"Wﬂdhfe Rehab|l|tat|on Annual Report" 2022; [ed+HGFF
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for the buying, selling, holding, and transportation of live native
wildlife.

Section 1. Definitions. (1) "Enhanced Rabies Surveillance
Zone[area]" means Bell, Boyd, Bracken, Carter, Clay, Elliot,
Fleming, Floyd, Greenup, Harlan, Johnson, Knott, Knox, Laurel,
Lawrence, Leslie, Letcher, Lewis, Martin, Mason, McCreary, Pike,
Perry, Robertson, and Whitley counties.

(2) "Native wildlife" means wildlife species that have:

(a) Historically existed or currently exist in the wild in Kentucky
without introduction by humans; or[-have

(b) Naturally expanded their range into Kentucky without
introduction by humans.[man—execeptior-introduced-species-which
have-becomenaturalized:]

(3) "Rabies vector species" means a:

(a) Coyote (Canis latrans);

(b) Gray fox (Urocyon cinereoargenteus);

(c) Raccoon (Procyon lotor);

(d) Red fox (Vulpes vulpes);

(e) Spotted skunk (Spilogale putorius);[-ef]

(f) Striped skunk (Mephitis mephitis); or

(a) Any hybrid of paragraphs (a) through (f) of this subsection.

be
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Section 2. Taking and Possessing Native Wildlife. (1) A person
shall not possess native wildlife that was not legally acquired.
(2) For native wildlife obtained from the wild, a person shall not[

participatetnany-oftheactivitiesestablishedinparagraphs{a)
threugh-(e)-ef this-subsection-|[-with-native][wildlife-obtained-from
the-wild]:

(a) Buy;

(b) Sell;

(c) Offer to buy;

(d) Offer to sell; or

(e) Trade or barter.

(3) Except as established in Sections 5(9)[{5}] and[Seetion] 7(1)
of this administrative regulation and subsections (4),[arg-](5), (6),
and (9) of this section, a person holding native wildlife in captivity
shall apply for and obtain the appropriate permit prior to acquiring
wildlife.

(4) Northern bobwhite.

(@) A person may possess 100 or fewer northern bobwhite
without a captive wildlife permit, if the:

1. Birds are not propagated or sold; and

2. Person[He] retains and possesses a receipt or proof of
purchase.

(b) A person possessing northern bobwhite for dog training
areas, shooting areas, or a shoot-to-train season shall comply with
all applicable requirements of 301 KAR 2:041.

(c) Any confining facility shall comply with Sections 8 through[;
9-10;and] 11 of this administrative regulation.

(5) Amphibians and reptiles.

(a) Five (5) or fewer individuals of each species of native reptile
or amphibian may be taken year round or possessed for personal
use without a permit, except there shall be:

1. No limit on common snapping or softshell turtles, as
established in 301 KAR 1:058;

2. A limit of fifteen (15) bullfrogs per night, during the bullfrog
season, as established in 301 KAR 1:082; and

3. Alimit of twenty-five (25) dusky salamanders [ }

]of the genus Desmognathus, as established in 301 KAR 1:130.

(b) There shall be no limit on the number of individuals of each
species possessed by a commercial or nhoncommercial captive
wildlife permit holder, if the permit holder does not possess more
than five (5) wild-caught individuals of each species of amphibian or
reptile.

(c) A captive wildlife permit shall not be required to hold reptiles
with a color morphology that is distinctly different from the wild type
of the same species of reptile.

(6) A person with a valid falconry permit, as established in 301
KAR 2:195, shall not be required to possess a noncommercial
captive wildlife permit or transportation permit for those raptors held
under the falconry permit.

(7) A rabies vector species that is trapped in accordance with
301 KAR 2:251[withinthe-enhanced-rabies-surveillance-area] shall
be dispatched[euthanized] before being moved, unless immediately
released at capture site, except that foxes and coyotes trapped
during the trapping season, as established in[pursuantto] 301 KAR
2:251, may be:

(a) Held for up to forty-eight (48) hours with a valid captive
wildlife permit only for the purpose of being transferred to a permitted
commercial foxhound training enclosure; and

(b) Transferred to a permitted commercial foxhound training
enclosure if the enclosure is located within the county of capture.

[(A] [Afox—or—coyotetrapped-within—the —enhanced rabies

(8) A person shall not transport a living rabies vector species
into or out of the Enhanced Rabies Surveillance Zone[area].

(9) Except for foxes and coyotes, a captive wildlife permit
shall[is]_not be required for captive-bred native wildlife legally
imported or held in a temporary facility for ten (10) days or less.

(10) A permit holder shall report all bites and exposure events,
as established in KRS 258.065, to the local county health
department within twelve (12) hours.

(11) If a native mammal in a permit holder's possession bites a
person[;] or a mammal shows symptoms of a rabies infection, the
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animal shall be dispatched immediately, as established in KRS
258.085(1)(c)[Seetion—i{e}], and the permit holder shall submit its
head for testing immediately to a laboratory approved by the
Secretary for Health and Family Services to be tested for rabies, as
established in 902 KAR 2:070, Section 5.

(12) Department staff shall confiscate and dispatch any wild
mammal that bites a person or shows symptoms of a rabies infection
if _the animal[that]_is not otherwise immediately dispatched
pursuant to subsection (11) of this section.

Section 3. Captive Wildlife Permits and Record Keeping. (1)
Commercial captive wildlife permit.

(a) A commercial captive wildlife permit shall be required for a
person to:

1. Sell;

2. Offer to sell;

3. Trade;[-6+]

4. Barter; or[native-wildlife:]

5. Profit in any way from captive native wildlife, except as
authorized by Section 2(9) of this administrative regulation.

(b) A commercial captive wildlife permit shall be renewable
annually from the date of issue.

(c) A commercial captive wildlife permit shall be valid for one (1)
specific captive wildlife facility.

(2) Noncommercial captive wildlife permit.

(a) A noncommercial captive wildlife permit shall be required for
a person possessing native wildlife, but not selling, offering to sell,
trading, [er]bartering, or profiting in any way from captive native
wildlife[animals].

(b) A noncommercial captive wildlife permit shall be renewable
three (3) years from the date of issue.

(c) A noncommercial captive wildlife permit shall be valid for one
(1) specific captive wildlife facility.

(3) A captive wildlife permit holder shall maintain accurate
records for all captive-bred and wild-captured wildlife and include the
information established in paragraphs (a) and (b) of this subsection.

(a) For each captive-bred animal, a person shall:

. Record the common and scientific name;

. Keep evidence of legal acquisition, which shall be a:

. Bill of sale;

. Receipted invoice; or

. Certificate of origin;

Record and maintain each animal's date of birth;

. Record and maintain each transaction date related to:

Sale;

Purchase;

Trade;

. Barter; or

. Gifting; and

Record and maintain information of the person either
receiving or transferring captive wildlife, which shall include the
person's:

a. Name;

b. Address;

c. Phone number; and

d. Captive wildlife permit number.

(b) For each wild-captured animal, a person shall record and
maintain the:

1. Common and scientific name;

2. Date of capture or date when received,

3. Location of capture;

4. Trapping license or hunting license number, if applicable, of
the individual obtaining the wildlife; and

5. Information of the person to whom the animal was given or
received, which shall include the person's:

a. Name;

b. Address;

c. Phone number; and

d. Captive wildlife permit number.

(4) A captive wildlife permit holder shall:

(a) Maintain all records for at least five (5) years; and

(b) Allow records to be inspected by a department
representative upon request.

OO T RWOTO®NE
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Section 4. Transportation Permits and Certificates of Veterinary
Inspection. (1) A person shall apply for and obtain a valid
transportation permit or permit authorization number from the
department for all shipments of native wildlife, [rative—or—exetie;
Junless otherwise exempted by this or another administrative
regulation, prior to:

(a) Receiving a shipment of native wildlife_from outside of
Kentucky;

(b) Importing native wildlife into Kentucky; or

(c) Transporting native wildlife into and through the state to a
destination outside Kentucky.

(2) A copy of a valid transportation permit or permit authorization
number shall accompany all shipments of native wildlife into and
through Kentucky.

(3) An individual transportation permit shall be valid for one (1)
shipment of native wildlife.

(4) An annual transportation permit shall be valid for multiple
wildlife shipments for one (1) year from the date of issue.

(5) All shipments of wildlife, except for amphibians and reptiles,
shall be accompanied by a:

(a) [A-]Certificate of veterinary inspection stating that the wildlife
is free from symptoms of disease; or

(b) [A-]JFederal quarantine certificate.

Section 5. Applying for Permits. (1) A permit shall
authorize[autherizes] a person to hold native wildlife according to

this administrative requlation.
(2) An applicant for a captive wildlife or transportation permit
shall:

(a) Submit a completed Captive Wildlife Permit Application and
Checklist;

(b) Provide the department with a valid email address;

(c) Submit the annual permit fee as established in 301 KAR
3:022, except for government agencies that meet the requirements
in subsection (12) of this section; and

(d) Be at least eighteen (18) years of age.

(3) For a commercial or noncommercial captive wildlife permit,
an applicant shall submit a completed [*]Captive Wildlife Permit
Application and Checklist;

(4) For an individual transportation permit, an applicant shall

(11) An applicant shall submit a completed Captive Wildlife
Permit Application and Checklist and the correct fee, as
established in 301 KAR 3:022 or 301 KAR 3:061, except if the permit
holder is a government agency engaged in [legitimate
]conservation activities[—approved-—by-the-department], the fee
shall be waived.

(12) An applicant importing into Kentucky, transporting through
Kentucky, or  possessing  within Kentucky, federally
protected[federally-protected] migratory bird species shall
possess, and provide to the department, a valid United States Fish
and Wildlife Service permit, except for persons or entities that
possess a valid falconry permit or meet the conditions listed in 50
C.F.R.21.12 (a) and (b), 50 C.F.R. 21.13, and 50 C.F.R. 21.14.

(13) Federally endangered native species shall not be imported
into_Kentucky, transported through Kentucky, or possessed in
Kentucky, except by:

(&) A facility accredited by the Association of Zoos and
Aquariums, as established in Section 7 of this administrative
regulation;

(b) An individual who possesses[-individuals-possessing]
a United States Fish and Wildlife Service permit pursuant to KRS
150.183 and 301 KAR 3:061;[;]_or

(c) A facility listed as a cooperator in an Association of Zoos and
Aquariums species survival plan.

(5]

[(b)] [Has been convicted within the last year of a violation of;]

KAR-2:075].
(14)[€A] An annual transportation permit holder shall submit a

submit a completed [“]Individual Transportation Permit revised Annual Transportation Permit Application to the department
Application[*]; or via mail to the address listed on the annual transportation permit

(5) For an annual transportation permit, an applicant shall

application or via email at FWpermits@ky.gov for any amendments

submit a completed [*]Annual  Transportation  Permit

to the original application and shall not ship wildlife until[grless-the

Ap Ql_ication.[ﬂ [A-person-shall-complete-an-application-for-a-captive

Bepartment:)
(6)[€2)] An applicant for a captive wildlife permit shall only obtain
wildlife from;[ i i

(a) A legal purchase or transfer of captive-bred animals from a
commercial captive wildlife permit holder;

(b) A gift from a commercial or noncommercial captive wildlife
permit holder;

(c) Wildlife trapped by the applicant during a legal season for the
species with a valid trapping license, if applicable; or

(d) A legal out-of-state source if the applicant provides a valid
transportation permit.

(N[€3)] Following permit issuance, the permit holder shall retain
records as established in Section 3(3) and (4) of this administrative
regulation.

(8)[{4)] An applicant shall construct holding facilities that meet or
exceed the enclosure specifications established in Sections 8 and 9
of this administrative regulation for each listed species to be
acquired before submitting the Captive Wildlife Permit Application
and Checklist.

(9) A person in legal possession of native wildlife who[that]
moves to Kentucky shall have thirty (30) days to pass a facility
inspection and apply for a captive wildlife permit, if the
person[previded-they| possessed a valid transportation permit to
import the wildlife.

(10) A captive wildlife permit holder shall not simultaneously
hold a wildlife rehabilitation permit.
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amendments-are-approved-and] a revised permit is issued by the
department.[notify—the—department—of —any —amendments—to—the

iday, M. : m. |
(15)[¢8)] A person importing or[ard] possessing native wildlife
shall be responsible for following all applicable federal laws, state
laws, and[eemplying-with-any] local ordinances[erdinance] regarding
[captive-]wildlife.

Section 6. Prohibited Species. [@)] Except as
established[speecified] in Sections 2(7) and[Seetion] 7 of this
administrative regulation,_301 KAR 2:075, and 301 KAR 3:120, a
person shall not import, transport_into Kentucky, or possess[-a]:

(D)[¢a)] Alligator snapping turtle (Macrochelys temminckii);

(2Q)[(b)] Bats of any species that are native to Kentucky,
including:

(a) Big Brown Bat (Eptesicus fuscus);

(b) Eastern Red Bat (Lasiurus borealis);

(c) Eastern Small-footed Myotis (Myotis leibii);

(d) Evening Bat (Nycticeius humeralis);

(e) Gray Bat (Myotis grisescens);

(f) Hoary Bat (Lasiurus cinereus);

(g) Indiana Bat (Myotis sodalis);

(h) Little Brown Bat (Myotis lucifugus);

(i) Northern Long-eared Bat (Myotis septentrionalis);

(1) Rafinesque's Big-eared Bat (Corynorhinus rafinesquii);

(k) Seminole Bat (Lasiurus seminolus);

() Silver-haired Bat (Lasionycteris noctivagans);

(m) Southeastern Myotis (Myotis austroriparius);
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(n) Tricolored Bat (Perimyotis subflavus); and
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(b) Prohibited species shall not be transferred to other persons,

(0) \Virginia Big-eared Bat (Corynorhinus townsendii except if the permit holder predeceases the animal, in which case
virginianus); the animal may be transferred to another valid permit holder.

(3) Black bear (Ursus americanus);

(4) Bobcat (Lynx rufus);

(5)[¢e)] Copperbelly water
neglecta);

(6)[¢ey] Cougar or mountain lion (Felis concolor);

(7) Hellbender (Cryptobranchus alleganiensis);

(8) Kirtland's Snake (Clonophis kirtlandii);

(9) Otter (Lontra canadensis);

(10) Rabies Vector Species:

(a) [{|Coyote (Canis latrans);[;]

(b) Gray fox (Urocyon cinereoargenteus);[;]

(c) Raccoon (Procyon lotor);[5]

(d) Red fox (Vulpes vulpes);[;]

(e) Spotted skunk (Spilogale putorius);[s]

(f) Striped skunk (Mephitis mephitis);[};] or

(9) Any hybrid of rabies vector species.

(11) Wild rabbits (All species of the Order Lagomorpha);

snake (Nerodia erythrogaster

(12)[¢e)] Wild turkey (Meleagris gallopavo); or

(A3)[¢H] Wolf (Canls Iupus)
el

Section 7. Exemptions. (1) Accredited facilities. A facility that is

accredited by the Assouatlon of Zoos and Aquariums[American-Zoo
] shall:

(a) Not be required to obtain a transportation or captive wildlife
permit for native wildlife; [and]

(b) Be allowed to import, transport, and possess federally
endangered species and the prohibited species established in
Section 6[{1)-ard-{2)] of this administrative regulation_for official zoo
activities; and

(c) Maintain prohibited species in an enclosure sufficient to
prevent escape and direct contact with the public.

(2) Commissioner's exemption.

(a) Upon written request, the commissioner[department] shall
consider[grant] an exemption for the importation or possession of
the prohibited species listed in Section 6[Seetions-6{1)-and-{2)}] for
[Legmmateu]smentlflc or educational purposes.[by—the—following

(_) The commissioner shall [exereise-his-erherdiseretion-and
Jonly grant exemptions that [are—determined-te—|promote and
further the purposes of KRS Chapter 150.

(c) Only the following entitiesshall be eligible for consideration
for an exemption by the commissioner:

1.[a)] A facility that is designated as the official zoo of a
municipality;

2.[(b)] A government agency conducting research or education

(c) Prohibited species shall not be allowed to reproduce.

(d) A person who legally possesses prohibited wildlife shall not
replace that wildlife after its death.

(e) Prohibited species possessed or imported into Kentucky
shall be maintained within an enclosure sufficient to prevent:

1. Escape; and
2. Direct contact with the public.

Section 8. Confining Facilities. (1) Except as established in 301
KAR 2:041, a cage, pen, or other enclosure for confining native
wildlife shall be of sufficient structural strength to:

(a) Prevent the escape of the captive animal,

(b) Protect the caged animal from injury and predators; and

(c) Prevent the entrance of free individuals of the same species.

(2) A wing-clipped and pinioned bird may be kept in a suitable
unroofed enclosure, even if[though] wild birds of the same species
may enter the enclosure.

(3) A person shall not maintain any native wildlife in captivity in
an unsanitary or unsafe condition or in a manner that results in the
maltreatment or neglect of that wildlife.

(4) Native wildlife shall not be confined in any cage or enclosure
that does not meet the minimum cage specifications in Section 9 of
this administrative regulation.

(5) A cage or enclosure shall be maintained as established in
paragraphs (a) through (n) of this subsection.[:]

(a) Clean drinking water shall be provided daily in clean
containers.[;]

(b) Swimming or wading pools shall be cleaned as needed to
ensure good water quality.[;]

(c) Any cage or enclosure shall provide adequate drainage of
surface water.[;]

(d) A captive mammal or bird shall be fed daily.[;]

(e) Food shall be:

1. Of a type and quantity that meets the nutritional requirements
for the particular species; and

2. Provided in an unspoiled and uncontaminated condition.[;]

(f) Any feeding container shall be kept clean, and uneaten food
shall be removed within a reasonable time.[;]

(9) A shelter shall be provided for security and protection from
inclement weather.[;]

(h) Shade or an overhead structure shall be provided in warm
seasons.[;]

(i) Fecal and food waste shall be:

1. Removed from cage daily; and

2. Stored or disposed of in a manner that prevents noxious odors
and insect pests.[;]

(i) Any cage or enclosure shall be ventilated to prevent noxious
odors.[;]

(k) A hard floor within a cage or enclosure shall be cleaned a
minimum of once per week.[;]

() A cage or enclosure with a dirt floor shall be raked a minimum
of once every three (3) days with the waste removed.[;]

(m) Animals that are compatible may be held in the same
enclosure, Each enclosure with compatible animals held in the
same_enclosure shall comply with[i] the required floor space

at a permanent wildlife center; or
3.[€e)] A college or university conducting research or education
that fulfills a classroom reqwrementHar]

(3) Legally possessed prohibited species.

(a) A permit holder with a prohibited species legally possessed
in Kentucky prior to April 4, 2023 may [be-allewed-to-|remain in
possession of the animal[a-vatid-permitholder] through the life of
the animal by microchipping any rabies vector species, bobcats, or
otters and reporting the microchip number to the department by
submitting a [=]Native Prohibited Wildlife Report[~] form[feunrd-on
the-department's Web-site-at fw-ky-gov:] by June 4, 2023.
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established in Section 9 of this administrative requlation.[is
provided;and]

(n) A common wall shall be constructed between animals that
are not compatible so that the animals cannot interact.

Section 9. Minimum Enclosure Sizes and Associated
Requirements for Stationary Facilities.

(1) Birds.

(a) A northern bobwhite older than fourteen (14) weeks shall be
held in an enclosure that meets the requirements established in
subparagraphs 1. through 3. of this paragraph.

1. An enclosure for a single northern bobwhite shall be a
minimum of 100 square feet.

2. There shall be an increase of at least[in] one (1) square foot
per additional northern bobwhite.
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3. A northern bobwhite may be held in a_smaller breeding
pen[pens] during the breeding season.

(b) A duck shall be held in an enclosure that meets the
requirements established in subparagraphs 1. and 2. of this
paragraph.

1. No more than two (2) pairs or one (1) pair and their offspring
prior to first molt shall be confined to an area smaller than 100
square feet; and

2. There shall be at least two (2) square feet of additional land
space for each additional adult duck.

(c) A goose shall be held in an enclosure that meets the
requirements established in subparagraphs 1. through 3. of this
paragraph.

1. No more than two (2) pair or one (1) pair and their offspring
prior to first molt shall be confined to an area smaller than 500
square feet.[;]

2. There shall be a minimum of fifty (50) square feet of water
that is two (2) feet or greater in depth.[;-and]

3. There shall be at least 100 square feet of land and twenty-five
(25) square feet of water surface for each additional adult goose.

(d) A ruffed grouse shall be held in an enclosure that meets the
requirements established in subparagraphs 1. and 2. of this
paragraph.

1. There shall be 200 square feet of floor space and an
enclosure height of at least six (6) feet for five (5) or fewer birds.[

2. There shall be an additional twenty (20) square feet of floor
space for each additional bird.

(e) A raptor shall be held in an enclosure meeting the federal
falconry standards described in 50 C.F.R. Part 21.29.

(2) Mammals.

(@) A bat shall be held in an enclosure that meets the
requirements established in subparagraphs 1. through 3. of this
paragraph.

1. A little brown bat, long-eared bat, and pipistrelle shall be held
in an enclosure that is at least 6 ft. x 6 ft. x 6 ft.

2. An evening or red bat shall be held in an enclosure that is at
least 8 ft. x 12 ft. x 8 ft.

3. A big brown or hoary bat shall be held in an enclosure that is
at least 10 ft. x 20 ft. x 8 ft.

(b) Except as established in 301 KAR 2:041, a fox, bobcat, or
raccoon shall be held in an enclosure that meets the requirements
established in subparagraphs 1. and 2. of this paragraph.

1. A single animal enclosure shall be at least 8 ft. x 8 ft. x 6 ft.[;
and]

2. There shall be at least thirty (30) square feet floor space for
each additional animal.

(c) A coyote shall be held in an enclosure that meets the
requirements established in subparagraphs 1. and 2. of this
paragraph.

1. A single animal enclosure shall be at least 8 ft. x 8 ft. x 6 ft.[;
and]

2. There shall be at least twenty-five (25) square feet floor space
for each additional animal.

(d) A beaver or otter shall be held in an enclosure that meets the
requirements established in subparagraphs 1. through 4. of this
paragraph.

1. A single animal enclosure shall be at least 8 ft. x 12 ft. x 6 ft.
with a 4 ft. x 6 ft. pool that is at least three (3) feet deep at one (1)
end.[;]

2. There shall be an increase in horizontal cage size and pool
size by at least eight (8) square feet for each additional animal.[;]

3. An otter shall have a slide and a dry place for sleeping and
retreat.[;-and]

4. A beaver shall be supplied with gnawing logs and a dry place
for sleeping and retreat.

(e) A muskrat or mink shall be held in an enclosure that meets
the requirements established in subparagraphs 1. through 3. of this
paragraph.

1. A single animal enclosure shall be at least 6 ft. x 4 ft. x 3 ft.
with a 2 ft. x 4 ft. pool that[whieh] is at least two (2) feet deep at
one (1) end.[3]
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2. There shall be an increase in horizontal cage size by at least
eight (8) square feet and a pool size of at least two (2) square feet.[;
and]

3. A muskrat shall have gnawing material.

(f) A gray squirrel, fox squirrel, or flying squirrel shall be held in
an enclosure that meets the requirements established in
subparagraphs 1. and 2. of this paragraph.

1. A single animal enclosure shall be 4 ft. x 4 ft. x 8 ft.; and

2. There shall be an increase in floor space by two (2) square
feet for each additional animal.

(g) A skunk, opossum, rabbit, or woodchuck shall be held in an
enclosure that meets the requirements established in
subparagraphs 1. through 3. of this paragraph.

1. A single animal enclosure shall be at least 6 ft. x 8 ft. x 8 ft.[3]

2. There shall be an increase in floor space by at least four (4)
square feet for each additional animal.[+ard]

3. A woodchuck shall have several gnawing logs approximately
six (6) inches in diameter.

(h) A weasel shall be held in an enclosure that meets the
requirements established in subparagraphs 1. and 2. of this
paragraph.

1. A single animal enclosure shall be at least 3 ft. x 3 ft. x 3 ft.[;
and]

2. There shall be an increase in floor space by three (3) square
feet for each additional animal.

Section 10. Mobile Facility. A mobile facility used in transporting
native wildlife shall meet the requirements established in
subsections (1) through (5) of this section.

(1) The mobile facility shall be equipped to provide fresh air and
adequate protection from the elements, without injurious drafts.

(2) The animal housing area shall be free of engine exhaust
fumes.

(3) A cage shall be large enough to ensure that each animal has
sufficient room to stand erect and lie[tay] naturally.

(4) The structural strength of the enclosure shall be sufficient to
contain the live animals and to withstand the normal rigors of
transportation.

(5) Native wildlife housed in a mobile facility for more than ten
(10) days shall be housed in a cage that meets the minimum cage
specifications _established[provided] in Section 8 of this
administrative regulation[Wildlife-transperted-in-the same-cage-area
shall-be-in-compatible-groups].

Section 11. Temporary Facility. Native wildlife housed in a
temporary facility or exhibit shall be housed in a cage that meets the
minimum cage specifications established[previded] in Section 8 of
this administrative regulation if present in any geographical location
for more than ten (10) days.

Section 12. Inspections and Access[and-Permit Revecation]. (1)
A permit holder shall allow a conservation officer to inspect the
holding facilities[;] and the property on which the holding facilities
are located[;] at any reasonable time.

(2) A conservation officer shall immediately notify the permit
holder if the inspection reveals a violation of any provision of this
administrative regulation.

(3) A facility shall fail inspection if any deficiencies are found
during the inspection[;]_or if the permit holder denies entry to the
conservation officer at a reasonable time.

(4) An applicant who[that] fails a facility inspection shall correct
any deficiencies within ten (10) days of the failed inspection.

(5) A permit holder shall allow any department
employee[approved—representative], accompanied by a
conservation officer, to access the wildlife holding facilities and the
property on which the holding facilities are located at any reasonable
time to carry out the purposes of this administrative regulation.

Section 13. Permit Denial and Revocation. (1) Denial. The
department shall deny the issuance of a new permit, [er-]deny a
renewal of an existing or lapsed permit, and confiscate wildlife of a
person who:

(a) Is convicted of a violation of any provisions of:

1. KRS Chapter 150;
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2. Any department requlation; or
3. Any federal statute or regulation related to hunting, fishing, or
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(5), or (6) or in subsection (4)(b) of this section[Seetion—13;
subsection4(3}(b)].

wildlife;
(b) Provides false information on a captive wildlife permit
application, transportation permit application, certificate of veterinary

(b) Confiscated W|Id||fe shaII be released, transferred[-with-the
], or dispatched, except that
rabies vector species shall be dispatched immediately.

inspection, federal quarantine certificate, request for commissioner's

exemption, federal permits, reports, facility inspection, or records;
(c) Acquires wildlife prior to receiving an approved captive

wildlife permit, transportation permit, or commissioner's exemption,

(c) Wildlife shall not be returned to the person, entity, or facility
from which they were confiscated.

(d) Wildlife shall be surrendered to the department, for
processing and _disposition _pursuant to this administrative

except as established in Section 2(4) through[{5)and] (6);
(d) Fails a facility inspection, as established in Section 12 of this

regulation, upon being presented with a written order by the

commissioner. [A—eapwewudh#epe#mi—shau—be—re\%d-ﬁer—a—pened

administrative requlation; or

(e) Fails to comply with any provision of this requlation, 301 KAR
2:041, 301 KAR 2:082, 301 KAR 2:084, 301 KAR 2:195, 301 KAR
2:230, or 301 KAR 2:251.

(2) Revocations.

(a) The department shall revoke the permit[;]_and confiscate
wildlife, of a person who:

1. Is convicted of a violation of any provisions of:

a. KRS Chapter 150;

b. KAR Title 301[Any-departmentregulation]; or

c. Any federal statute or requlation related to hunting, fishing, or
wildlife;

2. Provides false information on a Captive Wildlife Permit
Application, Transportation Permit Application, Certificate of

corrected-within-ten-(10)-days-of-the|[initiaHinspection:]
[(4)] [A-fee-shall-notberefunded-for-a-permit-thatisrevoked].

(6) Administrative hearings.

(a)[€5)] An individual whose permit has been denied or revoked
may request an administrative hearing, which shall be conducted
pursuant to KRS Chapter 13B.

(b) A request for a hearing shall be in writing and postmarked or
delivered in person to the department no later than thirty (30) days
after notification of the denial or the revocation.

(c) Upon receipt of the request for a hearing, the department
shall proceed according to the provisions of KRS Chapter 13B.

(d) The hearing officer's recommended order shall be
considered by the commissioner, and the commissioner shall issue

Veterinary Inspection, federal Quarantine Certificate, request for

a final order, pursuant to KRS Chapter 13B.

commissioner's _exemption, federal permits, reports, facility
inspection, or records;

3. Acquires wildlife prior to receiving an approved captive wildlife
permit, transportation permit, or commissioner's exemption, except
as established in Section 2(4) through[{5)and] (6);

4. Fails a facility inspection, as established in Section 12 of this
administrative requlation; or

5. Fails to comply with any provision of this administrative
regulation, 301 KAR 2:041, 301 KAR 2:082, 301 KAR 2:084, 301
KAR 2:195, 301 KAR 2:230, or 301 KAR 2:251.

(b) If a person's captive wildlife permit is revoked for one (1)
facility, permits for all other facilities in their name shall be revoked.
(c) A fee shall not be refunded for a permit that is revoked.

(3) Denial period.

(a) An applicant for a captive wildlife permit, [e+]transportation
permit, or
commi ssi oner 6 shasdeer mywked or menied for the

commi ssi onerwhese pepmg nopt i o

Section 14.[Seetion—13:] Incorporation by Reference. (1) The
following material is incorporated by reference:

(a) "Captive Wildlife Permit Application__and Checklist",
2022[2012] edition;

(b) "Annual Transportation Permit Application”, 2022[2012]
edition;[-and]

(c) "Individual Transportation Permit Application”, 2022[2012]

edition;

(d) "Native Prohibited Wildlife Report", 2022 edition; and

(e) "Facility Inspection Checklist", 2022 edition.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Department of Fish and
Wildlife Resources, #1 Sportsman's Lane, Frankfort, Kentucky,
Monday through Friday, 8 a.m. to 4:30 p.m._or online at:

n (a) https:/fw.ky.gov/Wildlife/Documents/captivewildapp.pdf for
the "Captive Wildlife Permit Application";

grounds established in this section shall be ineligible to reapply, and
all applications denied for[-the period-established below]:

1. The initial denial period, for[shal-be] one (1) year;

2. A second denial period, for[shall-be] three (3) years; and

3. A third or subsequent denial period, for[shalbe] five (5)

(b)
https://fw.ky.gov/Wildlife/Documents/annualtransportapp.pdf for the
(Annual Transportation Permit Application";

(c) https://fw.ky.gov/Wildlife/Documents/indtransportapp.pdf for
the "Individual Transportation Permit Application";

years;
(b) The department shall deny all Captive Wildlife Permit

(d)
https://fw.ky.gov/Wildlife/Documents/nativeprohibitedreport.pdf  for

Applications for any facility in which a permit was denied or revoked,

the "Native Prohibited Wildlife Report"; and

for the same period of time as the denial period, as established in
paragraph (a) of this subsection[-this-seection].

(4) Commissioner's exemption.

(a) A commissioner's exemption shall be revoked[and-future
exemptions-may be denied] for:

1. Failure to maintain wildlife in an enclosure sufficient to prevent
escape and direct contact with the public;

2. Failure to comply with the requirements established
in[abide-by the provisions-setforth-in-an-exemptionletter or]
this administrative regulation; or

3. Any other reason necessary to protect public health, public
safety, native ecosystems, or native wildlife.

(b) If an exemption is terminated, all prohibited species shall be
immediately placed in an enclosure sufficient to prevent escape and
direct contact with the public and removed from the state within forty-
eight (48) hours.

(5) Confiscated wildlife.

(a) All captive wildlife shall be confiscated if a captive wildlife
permit, transportation permit, or commissioner's exemption is
revoked or denied[;]_or if a person possesses native wildlife without
a_valid captive wildlife _permit, transportation permit, or
commissioner's exemption, except as established in Section 2(4),

(e)
https://fw.ky.gov/Wildlife/Documents/RehabL ElnspectionChecklist.
pdf for the "Facility Inspection Checklist".

CONTACT PERSON: Jenny Gilbert, Legislative Liaison,
Kentucky Department of Fish and Wildlife Resources, 1
Sportsmands L an e, -34p0h faxn (502) (56400208,
email fwpubliccomments@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, January 10, 2023)

301 KAR 2:082. Transportation and holding of live exotic
wildlife.

RELATES TO: KRS 13B, 150.010, 150.015, 150.186, 150.320,
150.330, 150.990, 150.183, 150.195, 150.235, 258.065, 258.085

STATUTORY AUTHORITY: KRS 65.877, 150.025(1), 150.090,
150.105, 150.180, 150.280, 50 C.F.R. 17, [56-6FR-]21, 16 U.S.C.
33717 3378, 18 U.S.C. 421 43[-16-U.S-C3371-3378]
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NECESSITY, FUNCTION, AND CONFORMITY: KRS 65.877
authorizes local governments to regulate or prohibit inherently
dangerous wildlife as identified by the Department of Fish and
Wildlife Resources and requires the department to establish
procedures for denying or issuing a transportation permit. KRS
150.025(1) authorizes the department to regulate the buying, selling,
or transporting of wildlife. KRS 150.090 authorizes the department
to appoint conservation officers charged with the enforcement of this
chapter. KRS 150.105 authorizes the department to destroy or bring
under control any wildlife causing damage to persons, property, or
other animals spreading disease and that should be eliminated to
prevent further damage. KRS 150.180 authorizes the department to
regulate the transportation and importation of wildlife into Kentucky.
KRS 150.280 requires the department to promulgate administrative
regulations establishing procedures for the holding of protected
wildlife. 50 C.F.R. 21 requires[establishes-the] federal standards
for holding migratory birds, including raptors. 50 C.F.R. 17
requires[establishes-the] federal standards for endangered and
threatened wildlife. This administrative regulation establishes the
procedures for obtaining a transportation permit for exotic wildlife,
prohibits the importation and possession of exotic species with the
potential to damage native ecosystems, and places restrictions on
importing, transporting, and holding species that are potentially
dangerous to human health and safety.

Section 1. Definition. "Exotic wildlife" means wildlife species that
have never naturally existed in the wild in Kentucky, including
species introduced by man that have become naturalized.

Section 2. Transportation Permits and Certificates of Veterinary
Inspection.

(1) A person shall apply for and obtain a valid transportation
permit or permit authorization number from the department for all
shipments of exotic wildlife, unless otherwise exempted or
prohibited by this or another administrative regulation, prior to:

(a) Receiving a shipment of wildlife from outside of Kentucky;

(b) Importing exotic wildlife into Kentucky; or

(c) Transporting exotic wildlife into Kentucky.

(2) A copy of a valid transportation permit or permit authorization
number shall accompany all shipments of wildlife into Kentucky.

(3) An individual transportation permit shall be valid for one (1)
shipment of wildlife.

(4) An annual transportation permit shall be valid for multiple
wildlife shipments for one (1) year from the date of issue.

(5) All shipments of wildlife, except for amphibians and reptiles,
shall be accompanied by a:

(a) Certificate of veterinary inspection stating that the wildlife is
free from symptoms of disease; or

(b) Federal quarantine certificate.

Section 3. Applying for Permits.

(1) A person shall apply for a transportation permit by completing
the online application process [when-available-]at fw.ky.gov, or by
submitting the necessary forms[-as-identified-below,found-en-the
department's-Web-site-at-fw-ky-gov]:

(a) For an individual transportation permit, an applicant shall
submit a completed [“]Individual Transportation Permit
Application[*] form; or

(b) For an annual transportation permit, an applicant shall
submit a completed [“]Annual Transportation Permit Application[“]
form.

(2) [An—apphcanttfor—a—transportation—permit—shall—only

£3)] A permit holder shall be at least eighteen (18) years of age.

(3)[f4)] An applicant shall submit a completed application
established in subsection (1)(a) or (b) of this section and remit
the correct fee, as established in 301 KAR 3:022 or 301 KAR 3:061.

(A[65)] An annual transportation permit holder shall submit a
revised Annual Transportation Permit Application to the department
via mail to the address listed on the Annual Transportation Permit
Application or via email at FWpermits@ky.gov for any amendments
to the original application and shall not ship wildlife until[untess-the
amendments-are-approved,-and] a revised permit is issued by the

department.
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(6) A person importing, transporting, or possessing exotic
wildlife shall be responsible for following all applicable federal and
state laws and local ordinances regarding wildlife.

(7) A person with a valid falconry permit, as established in 301
KAR 2:195, shall not be required to possess a transportation permit
for those raptors held under the falconry permit.

(8) An applicant possessing, importing, or transporting into
Kentucky from outside the state federally protected migratory bird
species, shall possess, and provide to the department, a valid United
States Fish and Wildlife Service permit, except for persons or
entities that meet the conditions listed in 50 C.F.R. 21.12 (a) and (b),
50 C.F.R. 21.13, and 50 C.F.R. 21.14.

(9) Federally endangered exotic species shall not be imported,
transported into Kentucky, or possessed, except the Department of
Fish and Wildlife Resources may allow importation, transportation,
or possession of any exotic endangered species of wildlife pursuant
to KRS 150.183 and 301 KAR 3:061.

Section 4. Prohibited Species.

(1) Except as established[specified] in Section 5 of this
administrative regulation, a person shall not import, transport into
Kentucky, or possess the following exotic wildlife that are considered
potentially injurious to native ecosystems:

(a) Baya weaver (Ploceus philippinus);

(b) Blackbirds (Genus Agelaius), except native species;

(c) Cape sparrow (Passer melanurus);

(d) Cowbirds (Genus Molothrus), except native species;

(e) Cuckoo (Family Cuculidae), except native species;

(f) Dioch or red-billed quelea (Quelea quelea);

(9) European blackbird (Turdus merula);

(h) Fieldfare (Turdus pilaris);

(i) Flying fox or fruit bat (Genus Pteropus);

(j) Fox (Genus Cerdocyon, Genus Lycalopex, Genus Otocyon,
Genus Urocyon, and Genus Vulpes);

(k) Gambian giant pouched rat (Cricetomys gambianus);

() Giant, marine, or cane toad (Bufo marinus);

(m) Hawaiian rice bird or spotted munia (Lonchura punctulata);[

(n) Java sparrow (Padda oryzivora);

(o) Madagascar weaver (Foudia madagascariensis);

(p) Mistle thrush (Turdus viscivorus);

(q) Monk or Quaker parakeet (Myiopsitta monachus);

(r) Multimammate rat (Genus Mastomys);

(s) Mute swan (Cygnus olor);

(t) Nutria (Myocastor coypus);

(u) Prairie dog (Cynomys spp.);

(v) Raccoon dog (Nyctereutes procyonoides);[

(w) Sky lark (Alauda arvensis);

(x) Song thrush (Turdus philomelus);

(y) Starling (Family Sturnidae), including pink starlings or rosy
pastors (Sturnus roseus), except for Indian Hill mynahs (Gracula
religiosa);

(z) Suricate or slender-tailed meerkat (Genus Suricata);

(aa) Tongueless or African clawed frog (Xenopus laevis);

(bb) Weaver finch (Genus Passer), except Passer domesticus;

(cc) White eyes (Genus Zosterops);

(dd) Wild rabbits, hares, and pikas (Order Lagomorpha);

(ee) Yellowhammer (Emberiza citrinella); or

(ff) A member of the following families:

1. Suidae (pigs or hogs), except for domestic swine;

2. Viverridae (civets, genets, lingsangs, mongooses and
fossas); or

3. Tayassuidae (peccaries and javelinas).

(2) Except as established[specified] in Sections[Sectien] 5
and 6 of this administrative regulation, a person shall not import,
transport, or possess the following inherently dangerous exotic
wildlife:

(a) Alligators or caimans (Family Alligatoridae);

(b) African buffalo (Syncerus caffer);

(c) Bears (Family Ursidae);

(d) Cheetah (Acinonyx jubatus);

(e) Clouded leopard (Neofelis nebulosa);

(f) Crocodiles (Family Crocodylidae);

(g) Elephants (Family Elephantidae);

(h) Gavials (Family Gavialidae);
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(i) Gila monsters or beaded lizards (Family Helodermatidae);

(i) Hippopotamus (Hippopotamus amphibius);

(k) Honey badger or ratel (Mellivora capensis);

() Hyenas (Family Hyaenidae), including all species except
aardwolves (Proteles cristatus);

(m) Komodo dragon (Varanus komodoensis);

(n) Lions, jaguars, leopards, or tigers (Genus Panthera);

(0) Lynx (Genus Lynx);

(p) Old world badger (Meles meles);

(g) Primates, nonhuman (Order Primates);

(r) Rhinoceroses (Family Rhinocerotidae);

(s) Snow leopard (Uncia uncia);

(t) Venomous exotic snakes of the families Viperidae,
Atractaspididae, Elapidae, Hydrophidae, and Colubridae, except for
hognose snakes (Genus Heterodon);

(u) Wolverine (Gulo gulo); or

(v) Hybrids of a[al]
subsection[centained-in-thistist].

species listed in _ this

Section 5. Exemptions.

(1) A facility that is accredited by the Association of Zoos and
Aquariums shall:

(a) Not be required to obtain a transportation permit for exotic
wildlife;

(b) Be allowed to import, possess, and transport into Kentucky
federally endangered species and the prohibited exotic species
listed in Section 4 of this administrative regulation for official zoo
activities; and

(c) Maintain prohibited exotic species in an enclosure sufficient
to prevent escape and direct contact with the public.

(2) Commissioner's exemption.

(a) Upon written request, the commissioner shall consider an
exemption for importation, transportation into Kentucky, or
possession][ i i i

] of the prohibited species listed in
Section 4_of this administrative regulation.

(b) The commissioner shall [exereise-his-orherdiseretionand
Jonly grant exemptions that [are—determined-—te—|promote and
further the purposes of KRS Chapter 150.

(C)[(b)] Only the following entities shall be eligible for an
exemption by the commissioner:

1. Afacility that is designated as the official zoo of a municipality;

2. A college or university conducting research or education that
fulfills a classroom requirement;

3. A lawfully operated circus only importing[—transperting-inte
Kentueky;] or possessing inherently dangerous exotic wildlife
species that are not federally endangered, as listed in the [eurrent
]Endangered and Threatened Species Act list, 50 C.F.R. 17.11;

4. A facility previously granted an exemption by the
commissioner for the purpose of housing confiscated wildlife and
serving as an animal holding facility as a service to the department;
and

5. A facility previously granted a commissioner's exemption, as
a licensed or accredited institute of education or research, that
houses prohibited species at a permanent wildlife facility for
educational or research purposes.

Section 6. Prohibited Species Requirements.

(1) Prohibited exotic species imported, transported into
Kentucky, or possessed shall be maintained within an enclosure
sufficient to prevent:

(a) Escape; and

(b) Direct contact with the public.

(2) A person shall obtain a valid[apphy-fera] transportation permit
to temporarily transport into Kentucky[the—state] a prohibited
animal listed in Section 4(2) of this administrative regulation and
shall not:

(a) Remain in Kentucky[the-state] in excess of forty-eight (48)
hours;

(b) Stop in Kentucky for exhibition purposes; or

(c) Sell, trade, gift, barter, offer for sale, trade, gift, barter, or
profit in any way from a prohibited animal while in Kentucky.

(3) Except for Lynx, a person who legally possessed wildlife
listed in Section 4(2) of this administrative regulation prior to July 13,
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2005, may continue to possess the animal through the life of the
animal and shall maintain:

(a) Veterinary records;

(b) Acquisition papers for the animal; or

(c) Any other evidence that establishes that the person
possessed the animal in Kentucky prior to July 13, 2005.

(4) Lynx legally held in Kentucky prior to December 1, 2021, may
be allowed to remain in possession of the owner through the life of
the animal. The owner shall maintain:

(a) Veterinary records;

(b) Acquisition papers for the animal; or

(c) Any other evidence that establishes that the person legally
possessed the animal in Kentucky prior to December 1, 2021.

(5) A person who legally possesses wildlife pursuant to
subsection (3) or (4) of this section shall not, without an exemption
pursuant to Section 5 of this administrative regulation:

(a) Replace the wildlife after its death;

(b) Allow the wildlife to reproduce; or

(c) Transfer wildlife to other persons, except if the owner
predeceases the animal, the animal may be transferred to another
person with the approval of the department's Wildlife Division
Director.

(6) If exotic wildlife listed in Section 4 of this administrative
regulation escapes, the owner shall immediately contact local
emergency services and the department at 800-252-5378 to report
the escape.

(7) All bites, as established in KRS 258.065, or contact with
applicable exotic animals that results in possible exposure to
disease or zoonotic infection, shall be reported to the local county
health department within twelve (12) hours.

(8) If an exotic mammal bites a person[;] or a mammal shows
symptoms of a rabies infection, the owner of the animal shall arrange
for the animal to be killed in a manner as to preserve the brain intact,
and the animal's head shall be submitted for testing immediately to
a laboratory approved by the Secretary of the Cabinet for Health
and Family Services to be tested for rabies, as established in 902
KAR 2:070, Section 5 and KRS 258.085(1)(c).

Section 7. Permit-exempt Animals. The following exotic animals
shall not require permits from the department for importation,
transportation into Kentucky, or possession:

(1) Alpaca (Vicugna pacos);

(2) American bison (Bison bison);

(3) Breeds and varieties of goats derived from the wild goat or
bezoar (Capra hircus);

(4) Camel (Camelus bactrianus and Camelus dromedarius);

(5) Canary (Serinius canaria);

(6) Chinchilla (Chinchilla laniger);

(7) Cockatoo and cockatiel (family Cacatuidae);

(8) Domesticated races of ducks and geese (family Anatidae)
morphologically distinguishable from wild ducks or geese;

(9) Domesticated races of the European rabbit (Oryctolagus
cuniculus) morphologically distinguishable from wild rabbits;

(10) Domesticated races of mink (Mustela vison), if:

(a) Adults are heavier than 1.15 kilograms; or

(b) The fur color can be distinguished from wild mink;

(11) Domesticated races of rats (Rattus norvegicus or Rattus
rattus) or mice (Mus musculus);

(12) Domesticated races of turkeys (Meleagris gallopavo)
recognized by the American Poultry Association and the U.S.
Department of Agriculture, but shall not include captive held or bred
wild turkeys;

(13) Domestic yak (Bos grunniens);

(14) Gerbil (Meriones unguiculatus);

(15) Guinea fowl (Numida meleagris);

(16) Guinea pig (Cavia porcellus);

(17) Hamster (Mesocricetus spp.);

(18) Indian Hill mynah (Gracula religiosa);

(19) Llama (Lama glama);

(20) Parrot, lovebird, budgerigar, macaw, parakeet (except
monk parakeet, M. monachus) (families Psittacidae, Psittaculidae,
and Psittrichasiidae);

(21) Peafowl (Pavo cristatus);
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(22) Pigeon (Columba domestica or Columba livia) or
domesticated races of pigeons;

(23) Ratite, as defined by KRS 247.870; and

(24) Toucan (family Rhamphastidae).

Section 8. Release. With the exception of pheasants and
chukars, a person shall not release exotic wildlife into the wild.

Section 9. Inspections and Access.

(1) A person in possession of exotic wildlife, pursuant to a
transportation permit or commissioner's exemption, shall allow a
conservation offlcer to |nspect the holdlng facilities [and—the

lat any
reasonable time to carry out the purposes of this administrative
regulation.

(2) A transportation permit or commissioner's exemption holder
shall allow any department employee[approved-representative],
accompanied by a conservation offlcer to access the holdlng
facilities [
located-]at any reasonable time to carry out the purposes of this
administrative regulation.

Section 10. Permit Denial and Revocation.

(1) Denial. The department shall deny the issuance of a new
permit, or deny a renewal of an existing or lapsed permit, and may
confiscate wildlife from a person who:

(a) Is convicted of a violation of any provisions of:

1. KRS Chapter 150;

2. 301 KAR Chapters 1 through 5; or

3. Any federal statute or regulation related to hunting, fishing, or
wildlife;

(b) Provides false information on a transportation permit
application, certificate of veterinary inspection, federal quarantine
certificate, request for commissioner's exemption, federal permits,
reports, or records;

(c) Acquires wildlife prior to receiving a transportation permit,
commissioner's exemption, or certificate of veterinary inspection,
except as established in Sections[Seetion] 2(5), [Seetion-]3(7),
[Seetion-]5(1), and [Seetion-]7; or

(d) Fails to comply with any provision of this administrative
regulation, 301 KAR 2:041, 301 KAR 2:081, 301 KAR 2:084, 301
KAR 2:195, 301 KAR 2:230, 301 KAR 2:251, 301 KAR 3:061, 302
KAR 20:020, 302 KAR 20:040, 50 C.F.R. 17, 50 C.F.R. 21, 18
U.S.C. 42 - 43, or 16 U.S.C. 3371 - 3378.

(2) Revocations.

(@) The department shall revoke a transportation permit or
commissioner's exemption, and may confiscate wildlife, of a person
who:

1. Is convicted of a violation of any provisions of:

a. KRS Chapter 150;

b. 301 KAR Chapters 1 through 5; or

c. Any federal statute or regulation related to hunting, fishing, or
wildlife;

2. Provides false information on a transportation permit
application, certificate of veterinary inspection, federal quarantine
certificate, request for commissioner's exemption, federal permits,
reports, or records;

3. Acquires wildlife prior to receiving a transportation permit or
commissioner's exemption, except as established in Sections 3(7)
and 5(1); or

4. Fails to comply with any provision of this administrative
regulation, 301 KAR 2:041, 301 KAR 2:081, 301 KAR 2:084, 301
KAR 2:195, 301 KAR 2:230, 301 KAR 2:251, 301 KAR 3:061, 302
KAR 20:020, 302 KAR 20:040, 50 C.F.R. 17, 50 C.F.R. 21, 18
U.S.C. 42-43, or 16 U.S.C. 3371-3378.

(b) A fee shall not be refunded for a permit that is revoked.

(3) Denial period. An applicant for a transportation permit or
commi s s i onmptiéns whase permit o r
exemption has been revoked or denied for the grounds established
in this section shall be ineligible to reapply, and all applications and
commi ssionerds

]:
(a) The initial denial period,_for[shal-be] one (1) year;
(b) A second denial period, for[shaH-be] three (3) years; and
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(c) A third or subsequent denial period, for[shal-be] five (5)
years.

(4) Commissioner's exemption.

(a) A commissioner's exemptlon shall be revoked [and-future

]for:

1. Failure to maintain wildlife in an enclosure sufficient to prevent
escape and direct contact with the public;

2. Failure to abide by the provisions established[set-ferth] in
an exemption letter or this administrative regulation; or

3. Any other reason necessary to protect public health, public
safety, native ecosystems, or native wildlife.

(b) If an exemption is terminated, all prohibited species shall be
immediately placed in an enclosure sufficient to prevent escape and
direct contact with the public and removed from the state within forty-
eight (48) hours.

(5) Confiscated wildlife.

(a) All captive wildlife may be confiscated if a transportation
permit or commissioner's exemption is revoked or denied, or a
person imports, transports into Kentucky, or possesses exotic
wildlife without a valid transportation permit, commissioner's
exemption, or certificate of veterinary inspection, except as
established in Sections[Seetien] 2(5), [Seetion—]3(7), [Seetien
15(1), and [Seetion-]7.

(b) Wildlife that is confiscated, as established in this section,
shall not be returned to the person, entity, or facility from which the
wildlife was[they-were] confiscated.

(c) Confiscated wildlife shall be euthanized if:

1.1t is necessary to protect public safety, property, or wild
or domesticated animals;

2. It is necessary to protect native ecosystems;

3. The wildlife is suffering from injury or illness; or

4. A facility legally capable and properly equipped to hold
the wildlife is not readily available or economically feasible[;
and shall be transferred or euthanized with the approval of the
Wildlife-Division-Director].

Section 11. Administrative Hearings.

(1) An individual whose permit has been denied or revoked may
request an administrative hearing pursuant to KRS Chapter 13B.

(2) A request for a hearing shall be in writing and postmarked or
delivered in person to the department no later than thirty (30) days
after notification of the denial or the revocation.

(3) Upon receipt of the request for a hearing, the department
shall proceed according to the provisions of KRS Chapter 13B.

(4) The hearing officer's recommended order shall be
considered by the commissioner, and the commissioner shall issue
a final order, pursuant to KRS Chapter 13B.

Section 12. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Annual Transportation Permit Application", 2022[202%][
edition];

(b) InlelduaI Transportation Permit Application”, 2022[202%][

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Department of Fish and
Wildlife Resources, #1 Sportsman's Lane, Frankfort, Kentucky,
Monday through Friday, 8 a.m. to 4:30 p.m. or online at:

@
https://fw.ky.gov/Wildlife/Documents/annualtransportapp.pdf for the
"Annual Transportation Permit Application";

(b) https://fw.ky.gov/Wildlife/Documents/indtransportapp.pdf for
the "Individual Transportation Permit Application"[;-and]

[(e)]

commi ssi onhe#GemMMeH#e—Prembned%pee%%epeﬁ—feFm—

CONTACT PERSON: Jenny Gilbert, Legislative Liaison,

e x e shalt he aeniedr fer[gthee s t sDepartment of Fish and Wildlife Resources, Arnold L. Mitchell

Building, #1 Sportsman's Lane, Frankfort, Kentucky 40601, phone
(502) 564-3400, email fwpubliccomments@ky.gov.
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DEPARTMENT OF AGRICULTURE
Office of Agricultural Marketing
(As Amended at ARRS, January 10, 2023)

302 KAR 40:010. Certification of organic production,
processing, or handling operations.

RELATES TO: KRS 260.020, 260.030, 260.038, 7 C.F.R. 205

STATUTORY AUTHORITY: KRS 260.020(3), 260.030(1)(k), 7
C.F.R. 205

NECESSITY, FUNCTION, AND CONFORMITY: KRS
260.020(3) authorizes the commissioner of the Kentucky
Department of Agriculture to promulgate administrative regulations
to carry out any programs established under the Office for
Agricultural Marketing [ang-Product-Prometion] and to establish fees
for the administration of those programs. KRS 260.030(1)(k)
requires the Office offfer] Agricultural Marketing [and—Product
Premetion-Jto establish an Organic Agricultural Product Certification
Program. This administrative regulation establishes the procedures
for certification of organically-produced agricultural products.

Section 1.

(1) A producer, processor, or handler of organic agricultural
products shall comply with:

(a) 7 C.F.R. Part 205, the National Organic Program;

(b) The [KBA-]Organic Certification Program Quality Manual;
and

(c) The standards established in the Organic[contained—in
the] Certification Application required by Section 2(1) of this
administrative regulation.

(2) The department shall administer the Organic Certification
Program in accordance with the [KBA—]Organic Certification
Program Quality Manual.

Section 2. Certification.

(1) To receive or maintain organic certification, a completed
Organic Certification Application[applieation] form shall be submitted
to the department annually.

[(a)] [#predaeer—shaﬂ—subnm%am@rgamc—l%rm@emﬁeamn

[ [A—p#eeesser—er—handnler—shau—subnm—] o o
[1.] [An Organic Processing/Handling Certification Application;
and] . . y
[2] [An-Organic Product Profile for each product o be-certified:]
[((_:—)] [Afpredueewequesangeertmeanen%hvesteeleshauﬂalse

[¢8)] Relevant supporting documentation required by the[an]
Organic_Certification Application shall be submitted with the
application.

(2) The production, processing, or handling operation shall be
inspected by the department.

(@) The inspector shall be trained as required by the [KBA
]Organic Certification Program Quality Manual.

(b) The applicant shall be present during an unannounced[the]
inspection.

(c) The inspector shall complete the appropriate field inspection
report:

1. The [KBA-Organie-]Crop Inspection Report;

2. The [KBA-Organie-]Livestock Inspection Report; or

3. The KDA Organic Processing/Handler [Organie-]Inspection
Report.

(d) An exit interview shall be conducted using the Organic
Inspection Exit Interview form.

(e) Upon receipt of a field inspection report, the department shall
make a determination of certification and notify the applicant in
writing oft h e d e p a fits] mexisianOlfsthe written application
and the field inspection report demonstrate compliance with this
administrative regulation and 7 C.F.R. 205, the department shall
grant certification.

(3) The department shall conduct an annual inspection of every
certified organic entity.

(4) Except as established[provided] by subsection (5) of this
section[—and—Section—3-of this—administrative regulation], a
producer, processor, or handler shall pay a certification fee of
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$500[$256] for the initial certification scope and each year thereafter
at renewal[whenrenewed]. Subsequent scopes beyond the initial
shall be charged at $250[$125] and each year thereafter at
renewal[when—renewed]. Except as established[provided] by
subsection (5) of this section[-and-Section-3-of this-administrative
regutation], processors and handlers shall pay an additional fee of
$200[$100] per each $100,000 increment of gross receipts that
exceed $100,000. Fees[—including—additionalfees:] shall be
calculated in accordance with the Organic Certification Application
and the Organic Certification Program Quality Manual[Organic
].

(5) A production, processing, or handling operation with gross
agricultural income from organic sales of less than $5,000 annually
shall register with the department by submitting a complete and
notarized[using-the] Exempt Organic Operation Registration form.
There shall not be a fee to register.

(6) To withdraw an Orgam [a] Certification Appllcat|on a
Voluntary Wlthdrawal Form[ j

] shall be submitted to the

department. The withdrawal procedures listed on the form shall be
followed.

(7) To voluntarily surrender an organic certification, a Voluntary
Surrender Form[ef-USBA-National-Organic—Program—Certification
form] shall be submitted to the department. The surrendering
procedures listed on the form shall be followed.

Section 3.[Seetion4-] Organic Agriculture Advisory Committee.

(1) The Organic Agriculture Advisory Committee shall consist of
seven (7) members. At least three (3) of the members shall be
farmers who produce organic products. The other four (4) members
shall[may] include consumers, advocates, handlers, or processors
of organic products.

(2) The committee shall be appointed by the commissioner and
serve a term of two (2) years. Members may be reappointed to
additional two (2) year terms.

(3) The committee shall develop recommendations to promote
and expand the organic agricultural products industry in Kentucky.

(4) Members shall receive reimbursement for mileage only for
meetings of the full committee.

Section 4.[Seetion—5:] Exports.
requested, the applicant shall:

(1) Comply with the procedures established in the [KBA
]Organic Certmcatlon Program Quality Manual;_and[—shaHl—be

If export documentation is

2 Pay an additional fee of fifty (50) dollars[-in-accerdance-with
- )

Section 5.[Seetion—6:] Material Incorporated[treorporation] by
Reference.

(1) The following material is incorporated by reference:

(a) "Organic Certification Application", September 2021;

(b) "Processing and Handling Organic System Plan"; August
2022;

(c) "Livestock & Poultry Organic System Plan”, November 2021;

(d) "2022 Crop Organic System Plan", November 2021;

(e) "Single Ingredient Product List", October 2022;

(f) "Multiple Ingredient Product List", October 2022;

(9) "Voluntary Withdrawal Form", January 2020;

(h) "Voluntary Surrender Form", January 2020;
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(i) "Organic Certification Program Quality Manual", November
2021;

() "Exempt Organic Operation
2018[October2022];

(k) "Organic Inspection Exit Interview", November 2019;

(1) "Crop Inspection Report", October 2022;

(m) "Livestock Inspection Report", October 2022;

(n) "KDA Organic Processing/Handler [Organie—]Inspection
Report”, 2017.

[)] [—Qrgamc—Faitm—GemﬁeaHewpreauen—DeeembeFZO%&]

ey [

Registration", January

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Department of
Agriculture, Office of Agricultural Marketing[—and—Product
Promotion], 109 Corporate Drive[100—Fair—Oaks], Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m. The
material is also available on the department Web site at
www.kyagr.com.

CONTACT PERSON: Clint Quarles, Staff Attorney, Kentucky
Department of Agriculture, 107 Corporate Drive, Frankfort Kentucky
40601, phone (502) 330-6360, email clint.quarles@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
(As Amended at ARRS, January 10, 2023)

501 KAR 6:050. Luther Luckett Correctional Complex.

RELATES TO: KRS 72.020, 72.025(5), Chapters 196, 197, 439

STATUTORY AUTHORITY: KRS 196.035, 197.020, 439.470,
439.590, 439.640

NECESSITY, FUNCTION, AND CONFORMITY: KRS 196.035,
197.020, 439.470, 439.590, and 439.640 authorize the Justice
Cabinet and Department of Corrections to promulgate administrative
regulations necessary and suitable for the proper administration of
the department or of its divisions. These policies and procedures are
incorporated by reference in order to comply with the accreditation
standards of the American Correctional Association. This
administrative regulation establishes the policies and procedures for
the Luther Luckett Correctional Complex.

Section 1. Incorporation by Reference.

(1) "Luther Luckett Correctional Complex policies and
procedures”, January 10, 2023[Becember|[September]|[—14;
2022][Nevember—10,-2015], are incorporated by reference. Luther
Luckett Correctional Complex Policies and Procedures include:

LLCC 02-05-03 Inmate Canteen Committee (Amended
9/14/22[5/15/22])
Inmate Canteen (Amended 9/14/22[5/45/12])
Inmate Control of Personal Funds (Amended
9/14/22[5/15/12])
Storage and Disposition of Monies Received
on Weekends, Holidays and between 4 p.m.

LLCC 02-05-05
LLCC 02-06-01

LLCC 02-06-02
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LLCC 05-02-02
LLCC 06-01-01
LLCC 06-02-01
LLCC 08-04-01
LLCC 09-14-02
LLCC 09-18-01

LLCC 09-18-03

LLCC 09-25-01

LLCC 09-29-01
LLCC 10-01-01

LLCC 11-01-01
LLCC 11-02-01

LLCC 11-03-01

LLCC 11-04-01

LLCC 11-04-02

LLCC 11-05-02
LLCC 11-06-01
[LLEeC—11-07-
04]

LLCC 12-01-01
LLCC 12-02-01
LLCC 12-03-01

LLCC 12-04-01

LLCC 13-02-01
LLCC 13-02-02
LLCC 13-02-03
LLCC 13-02-05
LLCC 13-03-01
[LLEC—13-03-
62]

LLCC 13-04-01
LLCC 13-04-02
[EeCeC—13-04-
08]

LLCC 13-05-02
LLCC 13-06-01
LLCC 13-06-03

LLCC 13-07-01

and 8 a.m. Weekdays (Amended
9/14/22[5/15/12])

Outside Consultation and Research
(Amended 1/10/23[9/14/22][5/45/12])
Offender Information (Amended
9/14/22[16/14/15])

Open Records (Amended 9/14/22[5/45/42])
Fire Safety (Amended 9/14/22[7/106/12])
Procedures[Guidelines] for Contractors
(Amended 1/10/23[9/14/22][/26/12])
Search Plan (Amended
1/10/23[9/24/22][5/45/12])

Contraband Control: Collection, Preservation,
Disposition of Contraband, and Identification
of Physical Evidence (Amended
9/14/22[5/5/12])

Procedure for Maintaining Current Inmate
Photographs (Amended 9/14/22[11/14/14])
Inmate Death (Amended 9/14/22[#416/12])
Special Management Housing[trmates]
(Amended 12/14/2022[9/24/22][11/10/15])
Dining Room Rules[Guidelines] (Amended
9/14/22[8f715])

Food Services: Security (Amended
9/14/22[5/5/22])

Food Services: General
Reguirements[Guidelines] (Amended
9/14/22[5/15/12])

Food Services:[Service-]Meals (Amended
9/14/22[5/15/12])

Food Services[Serviee]: Menu, Purchasing,
Storage, Nutrition,[-ard] Special Diets_and
Farm Products (Amended 9/14/22[5/15/12])
Health Requirements of Food Handlers
(Amended 9/14/22[5/15/12])

Food Services: Inspections and Sanitation
(Amended 9/14/22[11/106/15])

[ cos: i

Farm Products (Amended 5/15/12)]
Sanitation, Living Condition Standards and
Clothing Issues (Amended 9/14/22[11/14/14])
Laundry Services (Amended
9/14/22[716/12])

Vermin and Insect Control (Amended
9/14/22[5/15/12])

Personal Hygiene Items: Issuance and
Replacement Schedule (Amended
1/10/23[9/24/22][5/45/12])

Access to Healthcare (Amended
9/14/22[8f#15])

Specialized Health Services (Amended
9/14/22[8/7/15])

Vision Care, Prostheses and Orthodontic
Devices (Amended 9/14/22[8/7/15])
Medical Services Co-pay (Amended
9/14/22[8f#15])

Mental Health Services (Amended
9/14/22[5/15/12])

[

5A5/42)]

Inmate Medical Screenings and Health
Evaluations (Amended 9/14/22[#26/13])
Health Education and Special Health
Programs (Added 9/14/22[#26/13])

[

Self-Administration of Medication (Inmate)
(Amended 9/14/22[#26/13])

Health Records (Amended 9/14/22[7/26/13])
Notification of Inmate Family of Serious
lliness, Surgery, or Inmate Death (Amended
9/14/22[#26/13])

Serious and Infectious Diseases (Amended
9/14/22[#H26/13))




LLCC 13-07-02
LLCC 13-08-01
[EEE—23-09-
6]

LLCC 14-03-01

LLCC 14-04-01
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Medical Waste Management (Amended
9/14/22[8/7/15])

Restraint Approval (Amended
9/14/22[5/15/22])

[

Inmate Legal Services (Amended
1/10/23[9414/22][8/#15])
Americans with Disabilities Act and Inmate

LLCC 15-01-02
LLCC 15-01-03
LLCC 15-01-04
LLCC 15-01-08
LLCC 15-01-09
LLCC 16-01-01
LLCC 16-01-02
LLCC 16-01-03
LLCC 16-02-01
LLCC 16-02-02
LLCC 16-02-03
LLCC 16-03-04

LLCC 17-01-01

LLCC 17-03-01
LLCC 17-04-01
LLCC 17-04-02
LLCC 17-05-01

LLCC 18-01-01

LLCC 19-01-02
LLCC 20-01-01

LLCC 21-01-01
LLCC 22-01-01

LLCC 22-02-01
[LLeC—22-02-
62]

LLCC 22-05-02
LLCC 23-01-01
LLCC 23-01-03
LLCC 24-01-01

LLCC 25-01-01
LLCC 26-01-01

LLCC 26-02-01

Access (Added 9/14/22)
Inmate Housing Assignment (Amended
9/14/22[5/15/42])

Operational Procedures of the Units
(Amended 1/10/23[9/14/22][5/15/12])
Rules of the Unit (Amended
9/14/22[1114/14])

Searches and Control of Excess Property
(Amended 9/14/22[#26/13])

Laundry Unit Services (Amended
9/14/22[9/15/14])

Inmate Correspondence (Amended
1/10/23[9/14/22][5/45/12])

Inmate Privileged or Legal Mail (Amended
9/14/22[5/15/12])

Inmate Packages (Amended
9/14/22[5/15/12])

Inmate Visiting (Amended
1/10/23[9/14/22][#/26/13])

Extended and Special Visits (Amended
9/14/22[5/15/12])

Restricted Visitation Privileges (Amended
9/14/22[5/15/12])

Parole Hearings: Media and Visitors
(Amended 1/10/23[9/14/22][5/15/12])
Inmate Transportation, Reception, and
Discharge Process (Amended
9/14/22[5/15/12])

Assessment and Orientation (Amended
9/14/22[8/715])

Personal Property Control (Amended
9/14/22[5/15/12])

Missing or Stolen Inmate Personal Property
(Amended 9/14/22[5/15/12])

Appliances to Outside Dealers for Repair
(Amended 9/14/22[/10/12])

Meritorious Housing (Amended
9/14/22[#H26/13])

[Mini /

(Amended 7/26/13)]

[ —Gay;

Job Assignments and Dismissals (Amended
1/10/23[9/24/22][11/14/24])
Education[Educational-Programs] (Amended
1/10/23[9/24/22][7/26/13])

Library Services (Amended 9/14/22[5/5/12])
Recreation and Inmate Activities (Amended
9/14/22[9/12/14])

Inmate Clubs and Organizations (Amended
9/14/22[8/7/15])

[

8/7/15)]

Arts and Crafts Program (Amended
9/14/22[8/715])

Religious Program (Amended
9/14/22[3114/14])

Inmate Family Emergency Notification
(Amended 9/14/22[13/14/14])

Counseling and Social Services (Amended
9/14/22[#H26/13])

Final Release (Amended 9/14/22[8/#15])
Citizen Involvement and Volunteer Services
Program (Amended 9/14/22[9/15/14])

Use of Students (Amended 9/14/22[5/15/12])
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LLCC 26-02-02 Student and Volunteer Identification Badges
(Amended 9/14/22[5/5/12])

Confidentiality of Information, Roles and
Services of Consultants, Contract Personnel,
Students, and Volunteers (Amended
9/14/22[5/15/12])

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Justice and Public Safety Cabinet,
Office of Legal Services, 125 Holmes Street, 2nd Floor, Frankfort,
Kentucky 40601, phone (502) 564-3279, fax (502) 564-6686,
Monday through Friday, 8 a.m. to 4:30 p.m._This material may be
obtained from the Department of Corrections Web site at
https://corrections.ky.gov/About/Pages/Ircfilings.aspx.

LLCC 26-03-01

CONTACT PERSON: Amy V. Barker, Assistant General
Counsel, Justice & Public Safety Cabinet, 125 Holmes Street,
Frankfort, Kentucky 40601, phone (502) 564-3279, fax (502) 564-
6686, email Justice.RegsContact@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations
(As Amended at ARRS, January 10, 2023)
907 KAR 3:160. chi

Specialized I dren

RELATES TO: KRS 205.557(1)(c), 205.560, [205.557(1)€).
1314.011(14), 620.020(4), 620.050

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3),_205.557(5)[- EO-2004-726]
NECESSITY, FUNCTION, AND CONFORMITY: [ES-2004-726;
ffocti , 7 . bi ; .

Cabinet for Health and Family Services, Department for Medicaid
Services has responsibility to administer the Medicaid program.
KRS 205.520(3) authorizes the cabinet, by administrative regulation,
to comply with a requirement that may be imposed, or opportunity
presented, by federal law for the provision of medical assistance to
Kentucky's indigent citizenry. This administrative regulation
establishes the requirements for providers and reimbursement by
the Medicaid program for services provided by a specialized
childrenés services clinic.

Section 1. Definitions. (1) "Affiliation agreement" means a
writen agr eement bet ween a provi
center to perform a child [sexual—abuse—]medical
evaluation[examination].

(2) "Approved behavioral health practitioner”
independently licensed practitioner who is:

(a) A physician;

(b) A psychiatrist;

(c) An advanced practice registered nurse;

(d) A physician assistant;

(e) A licensed psychologist;

(f) A licensed psychological practitioner;

(a) A certified psychologist with autonomous functioning;

(h) A licensed clinical social worker;

(i) A licensed professional clinical counselor;

() A licensed marriage and family therapist;

(k) A licensed professional art therapist;

() A licensed clinical alcohol and drug counselor; or

(m) A licensed behavior analyst.[“Child-sexual-abuse-medical

der

means _an

examnation—means—an—examination—to—determine—child—sexual
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and-the-need-formental-health-services:]
(3) "Approved behavioral health practitioner under supervision"
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3. Has received specialized training in the medical examination
of sexually-abused children;_and

4. [Hasreceived-specialized-training-in-the-use-of-a-colpescope

means an_individual under billing supervision of an approved ahd—has —acecess—to—a——colposecope in
behavioral health practitioner who is: serviceselinic—and
(@)1. A licensed psychological associate working under the 5] Shall make reports resulting from child medical
supervision of a board-approved licensed psychologist; evaluatlons[emw—sexual—abuse—nwéew—exa#mnauens] available for
2. A certified psychologist working under the supervision of a peer review and maintain confidentiality in accordance with Section
board-approved licensed psychologist; 7[6] of this administrative regulation; and
3. A marriage and family therapy associate; (b) As necessary, an approved behavioral health practitioner or
4. A certified social worker; an _approved behavioral health practitioner under supervision[a
5. A licensed professional counselor associate; mental-health-professional] who:
6. A licensed professional art therapist associate; 1. Performs a mental health screening or evidence-based
7. A licensed clinical alcohol and drug counselor associate; trauma screening to determine the mental health status of the child
8. A certified alcohol and drug counselor; or and the need for further mental health services;
9. A licensed assistant behavior analyst; and 2. Is [direetly-Jsupervised by the physician, physician assistant,
(b) Employed by or under contract with the same billing provider or advanced practice registered nurse who performs the medical
as the billing supervisor. examination_and evaluation;
(4) fAcCchild medical evaluationo i s 3.dsdmployeddby, hugderkcénBact2nitth orShas7aq Affiligtion) .
B3 "Childrenos advocacy centagteeimentdewiitneda ispeckiRsSI i zed chil dr en
620.020(4). 4. Has received specialized training in the mental health
(6)[(4)] "Department” means the Department for Medicaid screening or evidence-based trauma screening and assessment of
Services or its designated agent. sexually-abused children.
(N[E5)] "Medically necessary" or "medical necessity" means that (4) [Thefollowing]Mental health treatment services, limited to
a covered benefit is determined to be needed in accordance with those as established in paragraphs (a) through (i) of this
907 KAR 3:130. subsection, may be offered by a specialize
(8) fiSexualtsesseraamitner o or @ SANEchnicitosa pdreon who & dhvolved wkhRoBimpacted by the subject
314.011(14). matter of a child medical evaluation, and services shall meet the
[(6)-"Mental-health-professional-means: requirements as established in this subsection.[:]
{a)A-psychologist-as-defined-in KRS-319.-010(8); (a) A screening shall:
{b) A licensed clinical social worker in-accordance with KRS 1. Determine the likelihood that an individual has a mental health
335:100; disorder, a substance use disorder, or co-occurring disorders;
{c) Anadvanced registered nurse practitioner as defined in KRS 2. Not establish the presence or specific type of disorder;
3140117y 3. Establish the need for an in-depth assessment; and
(eh-A-licensed-marriage-and-family-therapist-as-defined-in-KRS 4. Be provided by:
335-300(2); a. An approved behavioral health practitioner; or
{e)—A—certified—professional—counselor—as—defined—in—KRS b. An approved behavioral health practitioner under supervision.
335:500(2):-or (b) An assessment shall:
(f)-A certified professional art therapist as defined in KRS 1. Include gathering information and engaging in a process with
. -] the individual that enables the provider to:
9QIA] "Specialized childrenods ser va. Establishc thé présente omaebaence ofaa mehtal rhealth
enrolled with the Kentucky Medicaid program that provides child disorder, substance use disorder, or co-occurring disorders;
[sexual-abuse] medical evaluations[examinations] and that meets b. Determine the individual dés readi
the requirements of Section 3 of this administrative regulation. c. ldentify the individual és strenc
[(8) "Usual and customary charge" means the amount a provider affect the treatment and recovery processes; and
bills-to-the-general-publie:] d. Engage the individual in developing an appropriate treatment
relationship;
Section 2. Covered Services. (1) A child medical 2. Establish or rule out the existence of a clinical disorder or
evaluation[ehild-sexual-abuse-medical-examination] provided as a service need;
clinic service by a speciali zed chil drenés ser vi c esincluéworkingowithshéindividual to develop a treatment and
covered if medically necessary and provided to a recipient who is service plan;
under the age of eighteen (18) years. 4. Not include a psychological or psychiatric evaluation or
(2) [Censistent—with- KRS 205.557(1)}e}.] A child medical assessment; and
evaluation includes[is] any combination of one (1) or more of the 5. Be provided by:
[foltowing[services as established in KRS 205.557(1)(c) orfs a. An approved behavioral health practitioner; or
(@}—A—medical—history—taken—from—the child—and—a b. An approved behavioral health practitioner under supervision.
nonimplicated parentguardianor primary caretaker: (c) Crisis intervention:
Y A-comprehensive physical examination: 1. Shall be a therapeutic intervention for the purpose of
{e)-Laboratery-services: immediately reducing or eliminating the risk of physical or emotional
& Photo-documentation: harm to:
(e} Follow-up evaluation; a. The recipient; or
H-A-mental-health-screening-to-determine the impactof the b. Another individual;
alleged-abuse on-the mental health-status of the child and-the 2. Shall consist of clinical intervention and support _services
need-formental-health-services:or necessary to provide integrated crisis response, crisis stabilization
{e] an evidence-based trauma screening approved by the interventions, or crisis prevention activities for an individual with a
Childrenés Advocacy Centers of Ke bdhaviorll health digorder;t s successor agency.
(3) A child medical evaluation[ehild—sexual—abuse—medical 3. Shall be provided:
examination] shall be performed by: a.Onsite at a specialized childrends

(a) A licensed physician, an advance practice registered nurse,
a physician assistant, or a sexual assault nurse examiner who:

1. Completes the medical history and physical examination;

2. Is employed by, under contract with, or has an affiliation
agreement with a specichnici zed

chil
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b. As an immediate relief to the presenting problem or threat;
and

c. In a one-on-one encounter between the provider and the
recipient, which is delivered either in-person or via telehealth if
dpprepridtespursuant to 90 KAR 3:170;

4. May include:
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a. Verbal de-escalation, risk assessment, or cognitive therapy;

or
b. Further service planning including:
(i) Lethal means reduction for suicide; or
(i) Substance use disorder or relapse prevention;

5. Shall be followed by a referral to non-crisis services if

4. Not exceed three (3) hours per day; and

5. Be provided by:

a. An approved behavioral health practitioner; or

b. An approved behavioral health practitioner under supervision.

(N1. Family outpatient therapy shall consist of an in-person, or
via telehealth as appropriate pursuant to 907 KAR 3:170, behavioral

applicable; and
6. Shall be provided by:

health therapeutic intervention provided:
a. Through scheduled therapeutic visits between the therapist

a. An approved behavioral health practitioner; or andthe recipient and at l east one (1)
b. An approved behavioral health practitioner under supervision. family; and
(d)1. Intensive outpatient program services shall: b. To address issues interfering with the relational functioning of
a. Be an alternative to or transition from a higher level of care the family and to improve interpersonal relationships within the
for a mental health disorder; recipientds home environment.
b. Offer a multi-modal, multi-disciplinary structured outpatient 2. A family outpatient therapy session shall be billed as one (1)
treatment program that is significantly more intensive than individual service regardless of the number of individuals, including multiple
outpatient therapy, group outpatient therapy, or family outpatient members from one (1) family, who participate in the session.
therapy; 3. Family outpatient therapy shall:
c. Be provided at least three (3) hours per day at least three (3) a. Be provided to promote the:
days per week for adults; (i) Health and wellbeing of the individual; or
d. Be provided at least six (6) hours per week for adolescents; (i) Restoration of a recipient to t he r e c ithph] destt 6 s [
e. Include: possible functional level from a mental health disorder; and
() Individual outpatient therapy, group outpatient therapy, or b. Not exceed three (3) hours per day alone or in combination
family outpatient therapy unless contraindicated; with any other outpatient therapy per recipient unless additional time
(ii) Crisis intervention; or is medically necessary.
(iii) Psycho-education related to identified goals in the recipient's 4. Family outpatient therapy shall be provided by:
treatment plan; and a. An approved behavioral health practitioner; or
f. Be provided in-person. b. An approved behavioral health practitioner under supervision.
2. During psycho-education, the recipient or recipient's family (a)1. Group outpatient therapy shall:
member shall be: a. Be a behavioral health therapeutic intervention provided in
a. Provided with knowledge regarding the recipient's diagnosis, accordance with a recipientds identif
the causes of the condition, and the reasons why a patrticular b. Be provided to promote the:
treatment might be effective for reducing symptoms; and (i) Health and wellbeing of the individual; and
b. Taught how to cope with the recipient's diagnosis or condition (i) Restoration of a recipient tot he r e c ithphi] dastt 6 s [
in a successful manner. possible functional level from a mental health disorder;
3. Anintensive outpatient program services treatment plan shall: c. Consist of an in-person, or via telehealth as appropriate
a. Be individualized; and pursuant to 907 KAR 3:170, behavioral health therapeutic
b. Focus on stabilization and transition to a lesser level of care. intervention provided in accordance with thereci pi ent 6s i den!
4. To provide intensive outpatient program services, a treatment plan;
specialized services clinic shall have: d. Be provided to a recipient in a group setting:
a. Access to a board-certified or board-eligible psychiatrist for (i) Of nonrelated individuals; and
consultation; (i) Not to exceed twelve (12) individuals in size;
b. Access to a psychiatrist, a physician, or an advanced e. Focus on the psychological needs of the recipients as
practiced reqistered nurse for medication prescribing and evidencedineach recipientdés plan of <care;
monitoring; f. Center on goals including building and maintaining healthy
c. Adequate staffing to ensure a minimum recipient-to-staff ratio relationships, personal goals setting, and the exercise of personal
of ten (10) recipients to one (1) staff person; judgment;
d. The capacity to provide services utilizing a recognized g. Not include physical exercise, a recreational activity, an
intervention protocol based on nationally accepted treatment educational activity, or a social activity; and
principles; and h. Not exceed three (3) hours per day alone or in combination
e. The capacity to employ staff authorized to provide intensive with any other outpatient therapy per recipient unless additional time
outpatient program services in accordance with this section and to is medically necessary.
coordinate the provision of services among team members. 2. A family outpatient therapy group shall have a:
5. Intensive outpatient program services shall be provided by: a. Deliberate focus; and
a. An approved behavioral health practitioner, except for a b. Defined course of treatment.
licensed behavior analyst; or 3. The subject of a group receiving group outpatient therapy
b. An approved behavioral health practitioner under supervision, shall be related to each recipient participating in the group.
except for a licensed assistant behavior analyst. 4. The provider shall keep individual notes regarding each
(e) Individual outpatient therapy shall: recipient within the groupandwi t hi n each recipientos

1. Be provided to promote the:

a. Health and wellbeing of the individual; and

b. Restoration of a recipi e n t to t
functional level from a mental health disorder;

2. Consist of:

a. A[An in-persen-or via telehealth as appropriate pursuant

he

5. Family outpatient therapy shall be provided by:
a. An approved behavioral health practitioner; or

reci pi ent b anafp®wdbehpvmlhéalthipractitioner under supervision.

(h)1. Collateral outpatient therapy shall:
a. Consist of an in-person or_appropriate telehealth, provided
pursuant to 907 KAR 3:170, behavioral health consultation:

0907 KAR 3:170;] one-on-one_encounter between the provider
and recipient _conducted in-person or via telehealth as

(i) With a parent or caregiver of a recipient, household member
of a recipient, legal representative of a recipient, school personnel,

appropriate pursuant to 907 KAR 3:170; and
b. A behavioral health therapeutic intervention provided in

treating professional, or other person with custodial control or
supervision of the recipient; and

accordance with the recipi
3. Be aimed at:
a. Reducing adverse symptoms;
b. Reducing or eliminating the presenting problem of the

ent 6s i

depti fJi Edatrestmeavi
plan; and

b. Not exceed three (3) hours per day alone or in combination
with any other outpatient therapy per recipient unless additional time

gédnin

recipient; and
c. Improving functionality;

1624

is medically necessary.

accordance
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2. Written consent by a parent or custodial guardian to discuss
a recipientdés treatment with
quardian shall be signed and filedintherec i pi ent 6 s

3. Collateral outpatient therapy shall be provided by:

a. An approved behavioral health practitioner; or

b. An approved behavioral health practitioner under supervision.

any
h e a | twith, ar leagea sighed affiliation agreement with the clinic.

(2) A specialized childrends
adeocazyocanteovihdse provitdets ara engloypdaby, enuér contract

(3) A SANE who is a registered nurse, but not an APRN, shall
be under the supervision of a physician, an APRN, or a physician
assistant who is_employed or contractually associated with the

()1. Peer support services shall:
a. Be emotional support that is provided by:

specialized childrenbds services

servi

egal

C

() An individual who has been trained and certified in Section 4. Biling for Services. (1) A child medical
accordance with 908 KAR 2:220 and who is experiencing or has evaluation[ehild-sexual-abuse-medical-examination] shall be billed
experienced a mental health disorder to a recipient by sharing a by a specialized childrends services
similar mental health disorder in order to bring about a desired social service which shall include:
or personal change; (a) The services of the;

(i) A parent or other family member, who has been trained and 1. Physician;
certified in accordance with 908 KAR 2:230, of a child having or who 2. Advanced practice registered nurse;
has had a mental health disorder to a parent or family member of a 3. Physician assistant; or
child sharing a similar mental health disorder in order to bring about 4. SANE.

a desired social or personal change; or (b) Mental health screening services provided by an approved

(i) An individual, who has been trained and certified in behavioral health practitioner or an approved behavioral health
accordance with 908 KAR 2:240 and identified as experiencing as a practitioner under supervision[a-mentat-health-prefessional];
child or youth an emotional, social, or behavioral disorder that is (c) Services and supplies furnished as an incidental part of the
defined in the current version of the Diagnostic and Statistical [p-h—y—s—i—gprofessional services performed by a provider listed in
Manual for Mental Disorders; paragraph (a) of this subsection in the course of diagnosis and

b. Be an evidence-based practice; treatment; [e£][and]

c. Be structured and scheduled non-clinical therapeutic activities (d) Medical services provided by other clinic employees under
with an individual recipient or a group of recipients; the direct supervision of the physician, advanced practice registered

d. Promote socialization, recovery, self-advocacy, preservation, nurse, physician assistant, or SANE; or
and enhancement of community living skills for the recipient; (e) Follow-up services provided by the physician, advanced

e. Be coordinated within the context of a comprehensive, practice registered nurse, physician assistant, SANE, approved
individualized plan of care developed through a person-centered behavioral health practitioner, or approved behavioral health
planning process; practitioner under supervision.

f. Be identified in each recipient's plan of care; (2) Child medical evaluation services provided by a physician,

9. Be designed to directly contribute to the recipient's an advanced practice registered nurse, a physician assistant, a
individualized goals as specified in the recipient's plan of care; and SANE, or an approved behavioral health practitioner or an approved

h. Be provided face-to-face or via telehealth, as established behavioral health practitioner under supervision[mental—health
pursuant to 907 KAR 3:170. professienal] employed by, under contract with, or having a signed

2. To provide peer support ser vaifcfesl,i ad i s pe @iga leieanedcht ¢ wiiltchr een6speci al
services clinic shall: shall be billed wunder t hmasifgieni cds |

a. Have demonstrated: reimbursement code designated by the department.

(i) The capacity to provide peer support services for the (3) Mental health treatment by an approved behavioral health
behavioral health population being served including the age range practitioner or approved behavioral health practitioner under
of the population being served; and supervision shall be billed per encounter by the specialized

(i) Experience in serving individuals with behavioral health c hi | dsendcesichnic as consistent with:
disorders; (a) The Outpatient Behavioral Health Fee Schedule, or its

b. Employ peer support specialists who are qualified to provide successor fee schedule, available at
peer support services in accordance with 908 KAR 2:220, 908 KAR https://www.chfs.ky.gov/agencies/dms/Pages/feesrates.aspx;

2:230, or 908 KAR 2:240; and

c. Use an approved behavioral health practitioner to supervise (b) Section 2 of this administrative regulation.
peer support specialists; (4) (a) A specialized childrenés S

d. Have the capacity to coordinate the provision of services laboratory services directly if:
among team members; 1. The clinic has the appropriate Clinical Laboratory

e. Have the capacity to provide ongoing continuing education Improvement Amendments (CLIA) certificate to perform laboratory
and technical assistance to peer support specialists; testing pursuant to 907 KAR 1:028; and

f. Require individuals providing peer support services to 2. The services are prescribed by a physician, an advanced
recipients to provide no more than thirty (30) hours per week of direct practice reqistered nurse, a physician assistant, or a SANE who has
recipient contact; and a contractual relationship with the clinic.

g. Require peer support services provided to recipients in a (b) I f a specialized childrends ser
group setting not exceeding eight (8) individuals within any group at appropriate CLIA certificate to perform necessary laboratory testing,
atime. it shall establish a contractual relationship with a laboratory or facility

(5) Ongoing mental health treatment services shall be provided with the appropriate CLIA certificate in order to perform any
by: laboratory service required pursuant to this administrative

(a)1. An approved behavioral health practitioner; or requlation. The contracted laboratory shall not separately bill for any

2. An approved behavioral health practitioner under supervision; services provided for a specialized c
and also submitted for reimbursement pursuant to this administrative

(b)1. A provider who is an empl orggelgionof t he specialized childrenos
services clinic; or (c) Laboratory services may be administered, as appropriate,

2. A provider who has a contractual relationship with the by:
speci al i z e drieesdinicdnd eho dogs nsteuplicate the 1. A physician;
provided behavioral health services to the recipient for another 2. An APRN;

Medicaid provider. 3. A physician assistant;
4. A SANE;

Section 3. Provider Requirements. (1) A provider shall be
enrolled with the department
clinic.

as a

5. An approved behavioral health practitioner; or

8. preapprowel hebkagiatal health ptactitioeenubider supenvision. ¢ e s



VOLUME 49, NUMBER 8i

Section 5. Reimbursement. (1) The department shall establish
a prospective payment[a-statewidereimbursement] rate or rates for

FEBRUARY 1, 2023

(4)(a) An ongoing mental health treatment service shall be billed
consistent with Section 4(3) of this administrative regulation.

each specialized
report or survey[a—rewew—ef—eest—data—and—a—eens&deraﬂen—ef—@es

(a) The prospective payment rate shall[will] reflect a true and

¢ hhadedlon @madrsial & r v i

c e () Theldepariment and each managed care organization shall
reimburse at least at the minimum of the rates published on the
Outpatient Behavioral Health Fee Schedule, or its successor fee
schedule, for services related to ongoing mental health treatment.

actual cost for a specialized
by expenses from the previous year.

(b) The prospective reimbursement rate shall incorporate
additional expected expenses for the next year, including expected
inflation for the next year.

(2)(a) A managed care organization shall accept the surveys

|l drends services clinic as

Section 7.[Seection-6:] Medical Records and Confidentiality. (1)
Except to the department, duly authorized representatives of federal
or state agencies, multidisciplinary team members acting pursuant
to KRS 620.050 or a physician, a physician assistant, an APRN, a
SANE, or an approved behavioral health practitioner participating in

submitted by the depart ment
a prospective reimbursement rate for each and any specialized
childrends services clinic.

(b) A managed care organization shall not require separate

—

and

establ

la peerderipneof atspeeific thildsexwuhleot physical abuse or neglecto f

case, a specialized childrenods
information concerning an eligible recipient without:

(a) Written consent of:

submission of a cost report by spelcThearduplanEcn‘ childrends services cl
to the managed care organization.[Fhe-initial-rate-of reimbursement . | f t he recipient i s a minor
fora-child-sexvalabuse-medicalexaminationshallbe-theesserof guardlan, or attorney; or
(@)y-An-all-inclusivestatewide rate-of- $538-per-examination;-or (b) A subpoena from a court of appropriate jurisdiction.
b)—Fhe providerbs—usuval—and st¢@dar N shacgeal i ae dinicshdls eéreindes. servic
} } } (a) Maintain a recipientdés medical
907 KAR 1:672;
: (b) Maintain up-to-date recipient medical records at the site
(3)(a) The department shall utilize the rates established where the medical services are provided;
pursuant to subsection (1) of this section to inform the prospective (c) Ensure that a recipientyds medi
reimbursement rate. retrievable, complete, organized, and legible and shall reflect sound
(b)1. A cost report shall be submitted by each center annually or medical recordkeeping practices; and
upon request by the department. (d) Safeguard medical records against loss, destruction, and
2. A specialized childrends rumaathorizadyuses ubmit a cost report to the
department at any time that there is an increase of five (5) percent
in cost during the year. Section 8.[Seetion#] Appeal Rights. (1) An appeal of a negative
(4)(a) An ongoing mental health treatment service shall be billed action taken by the department regarding a Medicaid recipient shall
consistent with Section 4(3) of this administrative requlation. be in accordance with 907 KAR 1:563.
(b) The department and each managed care organization shall (2) An appeal of a negative action taken by the department
reimburse at least at the minimum of the rates published on the regarding Medicaid eligibility of an individual shall be in accordance
Outpatient Behavioral Health Fee Schedule, or its successor fee with 907 KAR 1:560.
schedule, for services related to ongoing mental health treatment. (3) An appeal of a negative action taken by the department
regarding a Medicaid provider shall be in accordance with 907 KAR
Section 6. Reimbursement Prior to Implementation of a 1:671.
Prospective Payment Rate. The department and each managed
care organization (MCO) shall reimburse pursuant to this subsection Section 9. The department may administer any benefits or
until a prospective payment rate is established pursuant to Section services related to a specutsidedofzed chi
5 of this administrative regulation. At that time, this section shall the managed care benefit.
become nonoperational.
(1)(a) The department and each managed care organization Section 10. Federal Approval and Federal Financial
shall reimburse at least twenty-five (25) percent greater than the Participation. The cabinet's coverage and reimbursement of
Physici anés Fee Schedule establ i shedsengcasr puts@antt to tthis a@rbinistrakva Rreg@atidh 1 dhall be
for each service related to a child medical evaluation. contingent upon:
(b) 1. The department may establish and publish a (1) Receipt of federal financial participation for the coverage and
[AlSpecialized Chil dr en 6fs6 foC Lse by ¢ Fedmdbursednentt; andl u | e
specialized childrends clinics. (2) Centers for Medicare and Medicaid Services' approval of the
2. If established and published the fee schedule shall be coverage and reimbursement, as relevant.
located at
https://www.chfs.ky.gov/agencies/dms/Pages/feesrates.aspx. CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
(c) The department shall establish any additional procedure Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
codes needed to perform services pursuant to this administrative Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
requlation. 7091; email CHFSregs@Kky.gov.
(2) The department and each managed care organization shall
reimburse at least at the minimum of the rate for a specialized
childrends services clinic establ i sheCABINETI FGRIHEALTH AND FAMILLY SERVICESS  ns (1) or
(3) of this section. Department for Aging and Independent Living
(B)Intheal t ernative, a specialized chil dr Bivision ofsAgingvandcDésabilitylSérvidtex may

bill a comprehensive rate for services rendered during the time that
this section is operational, not including a follow-up evaluation:

(a) The initial rate shall be no less than $894, and shall be
updated, if necessary, for inflation.

(b) The department may collaborate with designated
representatives of t he
comprehensive rate that is based on any increases in fees or rates
established pursuant to subsection (1) of this section.

(c) A separate bill may be

chil dr e n 6 sassesthrvce services.

s u b mi205845H3).1205.900 - 2059%% | al i z e d

(As Amended at a joint meeting of the Senate and House
Standing Committees on Health Services,
Meeting of January 12, 2023)

910 KAR 1:090. Personal care attendant program and
centers to establis

RELATES TO: KRS 12.290, Chapter 13B, 171.530, 205.455(4),
chil

clinic for a follow-up evaluation.

STATUTORY AUTHORITY: KRS 194A.050(1), 205.910,
205.920

i she

servi

h a

drenods

ni
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NECESSITY, FUNCTION, AND CONFORMITY: KRS 205.910
requires the Cabinet for Health and Family Services to establish by
administrative requlation, an eligibility standard for personal care
assistance services that[whieh] takes into consideration the unique
economic and social needs of severely physically disabled adults.
KRS 205.920 authorizes the cabinet to promulgate administrative
regulations to implement provisions concerning personal care
assistance services. This administrative regulation establishes the
personal care attendant program.

Section 1. Definitions. (1) "Administrative support personnel”
means staff designated within a contract agency who offer technical
assistance to, and monitor the activities of, the qualified agency.

(2) "Approved plan" means an agreement between the
department and a contract agency to administer the personal care
attendant program.

(3) "Assessment"
information:

(a) About a person's situation and functioning;

(b) To determine the applicant's or participant's service level;
and

(c) To develop a plan of care utilizing a holistic, person-
centered[person-centered] approach by the evaluation team.

(4) "Attendant” means a person who provides personal care
assistance services.

(5) "Contract agency" means the agency with which the cabinet
has contracted to administer the personal care attendant program.

(6) "Department" means the Department for Aging and
Independent Living or its designee.

(7) "Evaluation team" is defined by KRS 205.900(2).

(8) "Evaluation team's findings and recommendations" means
the official response of the evaluation team signed by all three (3)
team members.

(9) "Immediate family__member" is defined by KRS

205. 8451(31[means—a—legal—gua¥d+an—pa{ent—step—pareni—feste#

(10) Income eI|g|b|I|ty standard means a formula to determme
an applicant's income eligibility for the personal care attendant
program pursuant to KRS 205.910(1).

(11) "Natural supports" means a non-paid person or persons or
community resource, that can provide, or has historically provided,
assistance to the participant or due to the familial relationship, and
would be expected to provide assistance.

(12) "Participant" means a person accepted into the personal
care attendant program and who has met the eligibility requirements
of a severely physically disabled adult.

(13) "PCAP" means personal care attendant program.

(14) "Personal care assistance services" is defined by KRS
205.900(3).

(15)[24)] "Prescreening” means a process that assesses
whether or not an applicant appears to meet the basic requirements
for eligibility.

(16)[(25)] "Qualified agency or organization" is defined by KRS
205.900(4).

(17)[¢26)] "Reassessment" means reevaluation of the situation
and functioning of a client.

(18)[(xA] "Service area" means those counties listed in an
approved plan of the qualified agency or organization.

(19)[¢28)] "Severely physically disabled adult" is defined by KRS
205.900(6).

(20)[(29)] "Subsidy" means a financial reimbursement paid by
the cabinet to an adult who qualifies to receive personal care
assistance services in accordance with KRS 205.905(1).

(21)[206)] "Work agreement" means an agreement of time and
tasks developed by the participant as the employer for the attendant
as the employee.

means the collection and evaluation of

Section 2. Eligibility. (1) To be eligible for participation in the
personal care attendant program, an applicant shall:

(a) Be a severely physically disabled adult who:

1. Meets the qualifications required by KRS 205.905(1); and

2. Has the ability to be responsible for performing the functions
required by KRS 205.905(2) to receive a subsidy;
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(b) Agree to obtain an initial assessment for eligibility and a
reasessment[re-assesswment] at least biennially[anrually] by an
evaluation team in accordance with KRS 205.905(2)(b)1 and 2;

(c) Be able to reside or reside in a non-institutional setting;

(d) Work with a program coordinator in establishing a work
agreement between the participant and attendant;

(e) Be responsible for attendant payroll reports and computing
required employer tax statements;

(f) Have an_immediate family member or natural supports to
meet the individual's needs if a paid attendant is not available; and

(g) Not be receiving the same services obtainable from any
federal, state, or combination of federal and state funded programs.
If the individual's needs cannot be met with the funding received
from any of those programs, the individual may be eligible to receive
personal care attendant program services above and beyond what
the other programs provide.

(2) An applicant shall be accepted for service if:

(a) The evaluation team determines that the applicant is eligible
to participate in the program in accordance with this section;

(b) The department agrees that the determination is in
accordance with this section; and

(c) Funds are available.

(3) An applicant shall be income eligible if they are eligible for:

(a) Supplemental Security Income; or

(b) Medicaid.

(4) If an applicant's gross annual income is less than 200
percent of the official poverty income guidelines published annually
in the Federal Register by the United States Department of Health
and Human Services, the applicant shall be income eligible.

(5) If an applicant is not eligible pursuant to subsections (3) or
(4) of this section, the income eligibility standard shall be determined
by a program coordinator using the_PCAP-05 Income Eligibility form
as follows:

(a) The program coordinator shall determine the adjusted gross
income by deducting:

1. The cost of unreimbursed extraordinary medical expenses,
and impairment-related expenses as recorded on the PCAP-05;

2. An amount adjusted for family size based on 200 percent of
the official poverty guidelines published annually in the Federal
Register by the United States Department of Health and Human
Services; and

3. Dependent care expenses.

(b) If the adjusted gross income is less than 200 percent of the
annual federal poverty guidelines, the applicant shall be income
eligible.

(c) If the adjusted gross income is more than 200 percent of the
annual federal poverty guidelines, the following shall be used to
determine the applicant's contribution to cost of care:

1. From the adjusted gross income subtract a current annual
standard deduction for one (1) as determined by the Internal
Revenue Service;

2. Divide the remaining income by two (2) to allow for the unique
economic and social needs of the severely disabled adult;

3. Divide the final income by fifty-two (52) weeks; and

4. Calculate the estimated cost of personal care services by
multiplying the estimated number of hours of personal care
assistance services per week times the cost per hour of service.

(d)1. If the resulting monetary amount in paragraph
(c)[subparagraph|[paragraph{(€)]3. of this subsection is less than
the estimated cost of services calculated in paragraph
(c)[subparagraph|[paragraph(€)]4. of this subsection, the qualified
agency shall provide the full subsidy.

2. If the resulting monetary amount in paragraph
(c)[subparagraph|[paragraph{(€)]3. of this subsection is more than
the estimated cost of services calculated in paragraph
©)[ [ 14. of this subsection, the
participant shall pay the difference between the cost of services and
the qualified agency's maximum hourly rate.

(6) The income eligibility criteria established[set—eut] in
subsections (3) through (5) of this section shall be applied to a
current participant at the time of the participant's next reassessment.

Section 3. Application and Evaluation. (1) A referral to the personal
care attendant program may be made by:
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(a) The applicant;

(b) Family, with applicant knowledge;

(c) Another person, with applicant knowledge; or

(d) Agency, with applicant knowledge.

(2) If an opening for services is available, a program coordinator
shall:

(a) Visit and assist an applicant in the completion of a PCAP-01
Application for Services; and

(b) Complete and have all evaluation team members sign a
PCAP-04 Evaluation Team Findings and Recommendations.

(3) A qualified agency shall:

(a) Report an evaluation team's findings and recommendations
to the contract agency for final review of the applicant or participant;
and

(b) Notify the applicant or participant ifthee val uati on t

findings and recommendations are accepted by the contract agency.
(4) A contract agency shall:

(a) Review [recommendations—of—|the evaluation t e a md s

findings and recommendations[team] and notify the qualified
agency in writing of the final determination within ten (10) business
days of receipt of the recommendations; and

(b) Notify the applicant or participant in writing within twenty (20)

business days of receipt of theeval uati on team6s
recommendations in accordance with KRS 205.905(3):
1. Whether the evaluation teambs f

recommendations [ef-the-evaluation—team—]are accepted or not
accepted; and
2. The reasons for the contract agency's decision.

Section 4. Waiting List. (1) If the personal care attendant
program is at capacity, an eligible applicant shall be placed on a
[department][an][-approved] waiting list entered into the state
data system and, as a vacancy occurs, be accepted for services in
priority order based on the following categories:

(a) Emergency situation because of an imminent danger to self
or at risk of institutionalization;

(b) Urgent situation because there are no community supports;

or
(c) Stable because there is a currently reasonable support
system.
(2) Every effort shall be used to provide referrals to other
services if personal care assistance services are not available.

Section 5. Relocation. (1) If an eligible participant receiving
personal care assistance services relocates to another service area
to complete a training or educational course, the participant shall
remain a client of the service area of origin, if the:

(a) Participant considers the personal care attendant program
service area of origin to be his or her place of residence; and

(b) Participant's purpose for relocation is to complete a course
of education or training to increase employment skills.

(2) The receiving service area shall provide courtesy monitoring
to coordinate the aspects of program requirements.

(3) The service area of origin shall retain responsibility for:

(a) Payment of a subsidy, if the participant meets eligibility for
the duration of the educational or training course; and

(b) Monthly programmatic and financial reports.

(4) The receiving service area shall forward a copy of reports to
the service area of origin_by the fifth [{(5th}-]of the following month.

(5) If a participant moves from one service area of origin to
another for any reason other than relocation for a training or
educational course, the participant's program funding shall be
transferred to the receiving service area.

(6) If a participant's personal care assistance services terminate,
the program funding shall return to the service area of origin.

Section 6. Suspension of Services. (1) Suspension of services
shall occur for the following reasons:

(a) Condition improved i on reassessment a participant is
determined to need less than fourteen (14) hours of care per week;

(b) Condition worsened - on reassessment a participant is
determined to need more hours of care than the program can
provide and to be in danger if left alone due to lack of other
caregivers;
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(c) Participant's behavior clearly presents a danger to the
program coordinator or attendant;

(d) Participant does not submit required employer taxes to the
qualified agency;

(e) Participant moves from Kentucky;

()] [Participantmoves—into—an—area—of Kentucky—where—no
relocation-area;]

(D[¢e] Participant fails to hire an attendant;

(9)[¢h)] Participant dies;

(h)[(9] Participant chooses to:

1. Give up personal care assistance services; and

2. Be admitted to a long-term care facility; or
e a(Dfp] Participant requests suspension of services.

(2) Services may be suspended if there is[either—of-the

. B

(a) A non-return of an overpayment of services; or

(b) An intentional deception to obtain services.

(3) Suspension of services shall occur if there are any
substantiated deceptive practices of paying for services that are:

(a) Not actually provided; or
f i (b}dDuplicatve semwicks obtained through another program or
agency at the same time.
indings and

Section 7. Participant Responsibilities. A participant shall:

(1) Meet the eligibility requirements to receive a subsidy
established[set—eut] in Section 2(1) of this administrative
regulation;

(2) Select an attendant for personal care assistance services
including screening and interviewing the attendant for employment;

(3) Instruct the attendant on specific personal care assistance
services;

(4) Evaluate the attendant's personal care assistance services;

(5) Discuss and come to a written agreement with each
attendant about:

(a) Services that shall be provided; and

(b) The terms of employment, including:

1. Time;

2. Hours;

3. Duties; and

4. Responsibilities;

(6) Keep records and report to the qualified agency attendant
hours worked for payment to the attendant;

(7) Be responsible for all requirements of being an employer,
including:

(a) Employee payroll;

(b) Withholdings;

(c) Actual payment of required withholdings;

(d) Taxes appropriate to being an employer; and

(e) Issuing the employee a W-2 as required by the Internal
Revenue Service;

(8) Negotiate for room and board for an attendant as
established[speeified] in Section 9(4)(a) of this administrative
regulation; and

(9) Coordinate with a program coordinator the aspects of
program requirements.

Section 8. Attendant Responsibilities. (1) An attendant shall:
(a) Enter into and comply with the written agreement for terms

of work required by Section 7(5) of this administrative regulation;
(b) Perform personal care assistance services and other tasks

that may include:

. Turning;

. Repositioning;

. Transferring;

. Assistance with oxygen;

Hygiene;

Grooming;

. Washing hair;

. Skin care;

. Shopping;

10. Transportation;

11. Chores;

CONOUAWN R
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12. Light correspondence;

13. Equipment cleaning; and

14. Emergency procedures, if necessary;

(c) Perform tasks consistent with the work agreement as
instructed by the participant;

(d) Report to work as scheduled;

(e) Maintain the privacy and confidentiality of the participant;

(f) If unable to report for work as scheduled, notify the participant
at least six (6) hours in advance unless an emergency arises;

(g) Maintain a list of emergency numbers;

(h) Participate in[Attend] attendant training provided by the
participant related to his or her specific care needs_and, if applicable
training related to dementia care, established[specified] by 910
KAR 4:010;

(i) Keep a daily record of hours worked and services rendered;

() Submit to the participant documents and material necessary
to comply with the formal payment process;

(k) Meet with the participant and program coordinator for
monitoring and coordinating the aspects of the program;

() Disclose misdemeanor or felony convictions to the applicant
or participant through a law enforcement agency;

(m) Authorize a qualified agency to obtain a criminal background
check from the Kentucky National Background Check Program as
defined in 906 KAR 1:190[Kentucky—nurse—aide—registny,—central
registry—Adult—Protective-Services—caregiver—misconduetregistry,

]; and
(n) Notify the program coordinator of conditions that[which]
seriously threaten the health,[er]safety, or welfare of the participant
or attendant.
(2) An individual shall not be hired as an attendant if the individual:
(@ Has not submitted to the background checks
established[specified] in subsectlon (1)(m) of this section;

(_)[(e)] Has pled gwlty or been convicted of committing:

1. A felony crime related to theft or drugs; or

2. A misdemeanor or felony crime related to sexual or violent
offenses, including assault; or

(C)[{eh] Is not able to understand and carry out a participant's
instructions.

Section 9. Attendant Payment. (1) The amount of attendant
payment shall be in compliance with paragraphs (a) through (d) of
this subsection.[thefoHowing:]

(a) The maximum hourly subsidized rate for direct personal care
assistance services shall be eleven (11) dollars per hour[re-mere

=
established by KRS 337.275

(b) If the hourly subsidized rate established in paragraph (a) of this
subsection is insufficient to obtain direct personal care assistance
services in a specific Kentucky service area, a provider may request a
higher rate by mailing a written request and justification of the need for
a higher rate to the Department for Aging and Independent Living, 275
East Main Street, Frankfort, Kentucky 40621.

(c) Minimum hours for direct personal care assistance services
per week shall be fourteen (14).

(d) Maximum hours for direct personal care assistance services
per week shall be forty (40).

(2) In an extreme situation that results in a temporary increased
need for services, such as the illness of the participant, or iliness or
death of a caregiver, a temporary waiver of maximum hours and the
resulting cost may be granted by the contract agency.

(3) A special night rate may be negotiated:

(a) If a participant does not:

1. Require an attendant during the day; or

2. Need direct personal care assistance services from this
attendant; or

(b) To provide for caregiver respite service.

(4)(a) It shall be the responsibility of the participant who is in need
of a live-in attendant to directly negotiate, if necessary, with a potential
attendant on room and board for personal care assistance services.
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(b) A live-in attendant shall not be excluded from employment
as a part-time attendant.

(c) Maximum payment under this arrangement shall be for forty
(40) hours of personal care assistance services per week, and
overtime shall not be provided or paid.

Section 10. Program Coordinator Qualifications and
Responsibilities. (1) A program coordinator shall meet at least one
(1) of the following minimum qualifying requirements:

(a) A bachelor's degree with two (2) years' experience working
in the disability community; or

(b) Completion of fifty-four (54) semester hours of college with
four (4) years working in the disability community.

(2) The department may waive the education requirements
required by subsection (1) of this section based on consideration of
work experience involving:

(a) Interviewing to select an employment candidate;

(b) More than five (5) years of experience working with the
disability community;

(c) Administrative work involving:

1. The review of assessment criteria;

2. Monitoring program compliance;

3. Training program participants, employees, and staff regarding
program requirements; or

(d) Determination of eligibility for human services programs.

(3) If employed, a program coordinator shall complete the
following hours of training:

(a) Within thirty (30) working days of hire:

1. Complete a minimum of sixteen (16) hours of orientation
program training; and

2. Shadow an experienced program coordinator for one (1) to
two (2) days;

(b) Within the first six (6) months of employment, complete a
minimum of fourteen (14) hours of initial program coordination
training; and

(c) Complete follow-up quarterly trainings with the department
and contract agency.

(4) A program coordinator shall:

(a) Collaborate with the evaluation team to determine if an
applicant is eligible to participate in the personal care attendant
program in accordance with Section 2 of this administrative
regulation;

(b) Complete the application process required by Section 3(2)(a)
of this administrative regulation;

(c) Maintain a waiting list of eligible applicants who are unable
to be funded for program participation until an opening occurs; and

(d) Perform the assessments required in Section 12(2) of this
administrative regulation[regutations].

(5) A program coordinator or program coordinator's designee
shall:

(a) Identify severely physically disabled adults who may be
eligible for participation in the personal care attendant program;

(b) Prescreen an applicant for eligibility to participate in the
personal care attendant program;

(c) Assist a participant in learning how to conduct an interview
and screen a prospective attendant;

(d) Assist in or arrange for the training of the attendant, if
necessary;

(e) Review with the participant the results of an assessment or
reassessment signed by an evaluation team;

(f) Assist the participant in completing and updating a PCAP-06
Plan of Care;

(g) Assist the participant in developing a work agreement
between the participant and attendant;

(h) Obtain a_PCAP-02 Authorization for Release of Confidential
Information from the participant;

(i) Monitor the program with each participant on a quarterly
basis, including:

1. A face-to-face visit with the participant during at least two (2)
of the quarters; and

2. Making verbal contact with the participant in the quarters that
a face-to-face visit is not made;

(i) Assist the participant in finding a back-up attendant for:

1. An emergency; or
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2. The regular attendant's time off;

(k) Assist in the recruitment and referral of an attendant, if
requested,;

() Submit monthly acthlty reports to a qualified agency as
established[specified] in Section 15(2) of this administrative
regulation_by the fifth (5th) of the following month; and

(m) Assure that the participant:

1. Enters into agreement to pay employee taxes with a PCAP-
03 Employer Tax Agreement; and

2. Receives training in recordkeeping and tax responsibilities
related to services.

Section 11. Qualified Agency Responsibilities. A qualified
agency shall:

(1) Employ or contract with an evaluation team pursuant to KRS
205.905(2);

(2) Provide monthly programmatic and financial reports on an
attendant per participant to the contract agency by the fifth [{(5th}-]of
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for the program;

(A[€3)] Provide necessary administrative support personnel
within a contract agency office;

(5)[¢4)] Provide an appeals procedure and hearing process in
compliance with:

(a) KRS Chapter 13B; and

(b) KRS 205.915;

(6)[¢5)] Monitor management practices, including program
evaluation, to assure effective and efficient program operation and
compliance with cabinet financial audit requirements;

(N[¢6)] Provide, in conjunction with a qualified agency, a
procedure for attendant payment;

B)NA] Review t he evaluation
recommendations [ef-an-evaluation-team-]and notify a participant
and qualified agency as established[speecified] in Section 3(4) of
this administrative regulation;

(9)[€8)] Submit monthly program reports along with the
submission of financial invoices to the department as

the following month;
(3) Develop a procedure for:

(a) Payment of a subsidy; and

(b) Establishment of appropriate fiscal control within the
qualified agency;

(4) Employ or contract for the services of a program coordinator;

(5) Supervise[Oversee] the training requirements for a
program coordinator as established[specified] in Section 10(3) of
this administrative regulation;

(6) Obtain a criminal background check from the Kentucky
National Background Check Program as defined in 906 KAR
1:190[the-following] on a potentlal attendant;[:]

(=] [F

’ealtrtéam]

(7) Report the evaluation findings and
recommendations to a contract agency as established[specified]
in Section 3(3) of this administrative regulation;

(8) Maintain participant records as required by Section 15(1) of
this administrative regulation; and

(9) Provide accessibility to services through proper evaluation of
applicants who are deaf or hard-of-hearing by utilizing an interpreter
service in accordance with KRS 12.290.

Section 12. Evaluation Team Members and Responsibilities. (1)
An evaluation team:

(a) Shall consist of a program coordinator; and

(b) May consist of:
. An occupational or physical therapist;
. A registered nurse;
. A director or executive director of the qualified agency;
. A fiscal officer of the qualified agency;
. A mental health provider;
. An in-home services coordinator; or
. Another entity involved in the participant's care.

(2) The program coordinator of the evaluation team shall
complete:

(@) An applicant's initial assessment to establish eligibility
pursuant to KRS 205.905(2)(b)1; and

(b) A participant's reassessment, at least biennially[anrnuaty]
for continuing services pursuant to KRS 205.905(2)(b)2[—e+more

frequently-i-changes-ocecurin-the participant's-situation].

Section 13. Contract Agency Responsibilities. The contract
agency shall:

(1) Have a process in place to conduct prescreening of
referrals to ensure they meet the program and financial

~NO O~ WNPE

established[specified] in Section 15(3) of this administrative
regulation; and

(10)[¢9)] Maintain files and records for cabinet audit, including
participant records and statistical reports in accordance with 725
KAR 1:061[Kentucky Department-forLibraries—and-Archives
Records Retention Schedule].

Section 14. Department Responsibilities. The department shall:

(1) Provide a format for the approved plan for the personal care
attendant program;

(2) Review proposed plans submitted by a contract agency to
administer the personal care attendant program;

(3) Inform the contract agency in writing of the action taken
regarding the proposed plan for administration of the personal care
attendant program that shall include one (1) of the following
outcomes:

(a) Approve the plan as submitted;

(b) Require the contract agency to revise the plan; or

(c) Reject the plan;

(4) Monitor the contract agency at least annually;

(5) Develop and revise program and fiscal requirements;

(6) Allocate available funding;

(7) Advocate for program expansion; and

(8) Provide technical assistance.

Section 15. Reporting and Recording. (1) An individual record
for each participant shall be maintained by the qualified agency and
shall include:

(a) The forms incorporated by reference[specified] in Section
17 of this administrative regulation;

(b) A chronological record of contacts with:

1. The participant;

2. The family;

3. The physician; and

4. Others involved in care with quarterly monitoring reports; and

(c) An assessment record of eligibility.

(2) A program coordinator shall:

(a) Submit completed reports for monthly activities to a qualified
agency by a designated date in the contract; and

(b) Forward a copy to the contract agency.

[
monthly-activities-available to-the department.]

Section 16. Appeals. An applicant or participant may request an
informal dispute resolution or an appeal.[:]

(1) A recipient may request an informal dispute resolution.

(2) A dispute resolution shall be limited to:

(a) The denial, reduction, or termination of a:

1. Personal care attendant program plan; or

2. Personal care attendant program plan amendment;

(b) The reduction of personal care attendant program funding as
requested in the plan; or

requirements;
(2) Implement a personal care attendant program according to

an approved plan;
(3)[£2)] Assume fiscal accountability for state funds designated

1630

(c) The reduction or termination of personal care attendant
program grant program funding, unless due to state budget cuts.

(3) A request for an informal dispute resolution shall:

(a) Be submitted to the department's PCAP program coordinator

t eambs
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within thirty (30) days following the notification by the personal care
attendant program grant program coordinator of a decision in
subsection (2) of this section; and

(b) Contain the[-foHewing-information]:

1. Name, address, and telephone number of the recipient;

2. Decision being disputed;

3. Justification for the dispute;

4. Documentation supporting the dispute; and

5. Signature of person reguesting the dispute resolution.

(4) The dispute resolution shall be heard by:

(a) Three (3) members of the council, one (1) of whom shall be
the chairman or the chairman's designee;

(b) One (1) member of the review team; and

(c) The personal care attendant program grant program
coordinator.

(5) The recipient shall be provided an opportunity to appear
before the dispute resolution team to present facts or concerns
about the denial, reduction, or termination of the grant.

(6) The dispute resolution team shall inform a recipient, in
writing, of the decision resulting from the dispute resolution within
ten (10) business days of the review.

(7) A recipient dissatisfied with the result of the dispute
resolution may request an appeal. An appeal shall be made:[;]

(@[] In accordance with:

1.[a)] KRS Chapter 13B; and

2.[(b)] KRS 205.915; and

(b)[€2)] Within thirty (30) days of any decision by the:

1.[(a)] Cabinet;

2.[(b)] Contract agency; or

3.[{e)] Qualified agency.

(c) By submitting a written request for appeal to the Office
of Ombudsman _and _Administrative Review, Quality
Advancement Branch, 275 E. Main St, 2 E-O, Frankfort, KY
40621.

Section 17. Incorporation by Reference. (1) The following forms
are incorporated by reference:

(a) "PCAP-01 Application for Services", edition 4/2018;

(b) "PCAP-02 Authorization for Release of Confidential
Information", edition 4/2018;

(c) "PCAP-03 Employer Tax Agreement", edition 4/2018;

(d) "PCAP-04 Evaluation Team Findings
Recommendations", edition 4/2018;

(e) "PCAP-05 Income Eligibility", edition 4/2018; and

(f) "PCAP-06 Plan of Care", edition 4/2018.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department for Aging and
Independent Living, 275 East Main Street, Frankfort, Kentucky
40621, Monday through Friday, 8 a.m. to 4:30 p.m._This material
may also be viewed on the department's Web site at
https://chfs.ky.gov/agencies/dail/Pages/default.aspx.

and

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Child Care
(As Amended at ARRS, January 13, 2023)

922 KAR 2:165. Employee Child Care Assistance Partnership.

RELATES TO: KRS 199.881-888, 199.8943, 42 U.S.C. 2000d

STATUTORY AUTHORITY: KRS 194A.050(1), 199.884,
199.8994

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the secretary of the Cabinet for Health and
Family Services to promulgate administrative regulations necessary to
operate programs and fulfill the responsibilities vested in the cabinet,
qualify for the receipt of federal funds, and cooperate with other state
and federal agencies for the proper administration of the cabinet and

1631

its programs. KRS 199.884 requires the cabinet to promulgate
administrative regulations to effectuate the provisions of KRS 199.881
to 199.888. KRS 199.8994 requires the cabinet to administer all child
care funds in a manner that is in the best interest of the clients to be
served. This administrative regulation establishes eligibility
requirements and procedures for the implementation of the Employee
Child Care Assistance Partnership to the extent that funding is
available.

Section 1. Definitions. (1) "Applicant" means an employer
applying for the Employee Child Care Assistance Partnership
(ECCAP) program with the intention of entering into a contract with
an employee and a child care provider to support an employee by
contributing to his or her child care costs.

(2) "Cabinet" is defined by KRS 199.882(1).

(3) "Child care" means the provision of care for a child for a
portion of a day on a regular basis, designed to supplement, but not
substitute for, t he pairleintty ofro
protection, development, and supervision.

rg utahred i ¢

(4) AChild care deserto means a cen
(50) children under the age of five (5) that contains either no child
care providers or so few that there are more than three (3) times as
many children as licensed child care slots.
(5) "Contribution” is defined by KRS 199.882(3).
(6) "Eligible child care costs" is defined by KRS 199.882(4).
(7) AEmMployeedo is defined by KRS 19
(8) AEmMpl oyer o 199.88%®&.f i ned by KRS
(9) "Family" means a parent, child, or other responsible adult
residing in the same home as a child.
(10) AFundo is defined by KRS 199. 8
(11) iProgramo means the Employee

Partnership and is defined by KRS 199.882(8).
(12) "Responsible adult" means an individual who is:
(a) The natural parent, adoptive parent, or stepparent;
(b) The legal guardian of a child; or
(c) The spouse of an individual caring for a child in loco parentis.
(13) ASmal |l b uldyKRE $99.882(9).s
(14) nState matcho is defi
(15) "State median household income" is defined by KRS
199.882(11).

Section 2. Application and Contract Requirements and
Timeframes. (1) An employer may apply for the Employee Child
Care Assistance Partnership (ECCAP).

(2) An application shall have been made on the date a signed
and compl et e #00,fEmployee CRIC Care Assistance
Partnership Application and Co

(3) An application shall not be received by the cabinet prior to
April 2, 2023, in accordance with KRS 199.883(9)(b).

(4) The cabinet shall review and consider an application
received on or after April 2, 2023, pursuant to KRS 199.883(3)
through (5).

(5) The cabinet shall not disburse a state match pursuant to this
program prior to July 1, 2023, in accordance with KRS 199.883(9)(c).

(6) If necessary, the cabinet shall maintain a waitlist pursuant to
KRS 199.883(6).

(7) Pursuant to KRS 199.883(10), if funding is available,
beginning in 2024, the cabinet shall accept an application for the
next fiscal year on:

(a) April 2 of each year for an employer already participating in
the program.

(b) May 17 of each year for an employer not already participating
in the program.

(8)(a) In accordance with the procedures established in 920
KAR 1:070, interpreter or speech impaired services shall be
provided for persons who are:

1. Deaf; or

2. Hard of hearing.

(b) Interpreter services shall be provided for a non-English
speaking individual in accordance with Section 601 of Title VI of the
Civil Rights Act of 1964, 42 U.S.C. 2000d.

(9) The cabinet or its designee shall not discriminate against an
applicant based on age, race, color, sex or gender, sexual
orientation, disability, religion, national origin or ancestry, political

define
ned
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beliefs, or reprisal or retaliation for prior civil rights activity.

(10)(a) The employer shall be the primary source of information
and shall:

1. Provide verification of:

a. Employment;

b. The ennedme;yaee 6 s

c. Technical eligibility required pursuant to Section 3 of this
administrative regulation; and

2. Give written consent to the cabinet or its designee necessary
to verify information pertinent to the eligibility determination.

(b) Upon receiving written notice of a request for information,
failure of an employer to respond within ten (10) business days shall
be considered a failure to present adequate proof of eligibility.

(11) The cabinet shall verify that the employer, employee, and
child care provider are eligible to participate in the program pursuant
to the requirements established in this administrative regulation.

(12) The cabinet shall:

(a) Render a decision on each application; and

(b) Within thirty (30) calendar days of receipt of the application
submitted in accordance with KRS 199.884(4), send notice of
approval or deni al
Care Assistance Partnership Not

Section 3. Technical Eligibility. (1) An employee shall not be
eligible to participate in the program if child care is provided by:

(a) A parent or stepparent;

(b) A legal guardian;

(c) A person living in the same residence as the child in need of
care; or

(d) A provider not:

1.a. Licensed pursuant to 922 KAR 2:090; or

b. Certified pursuant to 922 KAR 2:100; and

2. Rated pursuant to the quality-based graduated early care and
education program established in KRS 199.8943 and 922 KAR 2:270.

(2) An employee whose family meets the eligibility requirements
for the Child Care Assistance Program pursuant to 922 KAR 2:160
shall be referred to that program by the cabinet.

(3) An employee shall not be eligible to participate in the
Employee Child Care Assistance Partnership program if a member
of his or her family is eligible for the Child Care Assistance Program
pursuant to 922 KAR 2:160.

(4) An employee shall be a member of the family of the child for
whom child care is being provided and paid for.[;]

(5) A licensed or certified child care provider shall be eligible to
apply for this program as an employer.

(6) The owner of a child care facility shall not be eligible to
participate as an employee.

(7) An individual shall not be eligible to apply as more than one
(1) party to a contract.

Section 4. Priority Determinations. (1) The cabinet shall review
and consider applications in the order in which they are received.

(2) In each fiscal year, twenty-five (25) percent of the total fund
shall be set aside to fund applications in which the employer is a
small business.

(3) The cabinet shall prioritize approving applications in which:

(a) The employer is located in a child care desert; or

(b) The employer shall contribute at least thirty-three (33)
percent of the eligible child care costs.

Section 5. Continuing Participation. (1) Each approved contract
shall remain in place for the approved fiscal year unless the contract
is terminated pursuant to Section 7 of this administrative regulation.

(2) An employer with an approved contract in place shall reapply
to continue participation each year pursuant to KRS 199.883(10)(a).

Section 6. Payments Rates. (1) To the extent funds are
available, the cabinet shall make payments to the child care provider
based on the enroliment of each child identified in the DCC-600.

(2) Except as provided in subsection (3) of this section, the state
match to the contribution provided by the employer shall be in
accordance wi t h t he foll owing
household income pursuant to KRS 199.885(7):

FEBRUARY 1, 2023

Employee Household Income Compared | State Match
to State Median Household Income Percentage

Equal to or less than 100% 100%

Above 100% through 120% 90%

Above 120% through 140% 80%

Above 140% through 160% 70%

Above 160% through 180% 60%

Above 180% 50%

t 605,e&Employee &hild i es
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(3) The state match provided shall not exceed the balance
necessary to pay for child care in full.

(4) The state match provided shall remain unchanged for the
approved fiscal year unless the contract is terminated pursuant to
Section 7 of this administrative regulation.

(5) A child care provider shall not charge a rate for a program
participant that is different from that charged to the general public.

Section 7. Termination of Contract. (1) The contract shall be
terminated if:

(a) Employment is terminated pursuant KRS 199.887(1)(a);

Hg m oner‘léall#11 to make the agreed upon contribution
tom% 3‘ § t KRS 199.887(1)(b);

& Itb))eeoféllgto pay remaining child care costs and the
child care prowder requests the cabinet terminate the contract;

(d) A child care provider ceases participating in the program;

(e) A child care provider no longer participates in the quality
rating system established in KRS 199.8943 and 922 KAR 2:270; or

(f) An employer or employee requests the contract be
terminated by the cabinet at any time for any reason pursuant KRS
199.887(2)(c).

(2) If employment is terminated, the employer shall notify the
child care provider and cabinet within three (3) business days.

(3) If an employer fails to make the agreed upon contribution, the
child care provider shall notify the cabinet within five (5) business days.

(4) If a child care provider ceases participation in the program or
no longer participates in the quality rating system, the provider shall
notify all parties to the agreement immediately.

(5) If an employer or employee requests a contract be
terminated by the cabinet, he or she shall notify all parties to the
contract and specify the desired termination date that shall occur no
less than two (2) weeks from the date of notice.

(6) If a party to the contract fails to meet the notice requirements
of this section, reimbursement shall be made in accordance with
KRS 199.887.

(7) All parties to a contract shall be financially obligated up to the
date of termination of the contract.

(8) The cabinet shall notify all parties of a termination of contract
on the DCC-605.

Section 8. Appeals. An employer, employee, or child care
provider may request an administrative hearing regarding an
eligibility or payment determination within thirty (30) days of
adverse action from the Office of the Ombudsman and
Administrative Review, Quality Advancement Branch, 275 East
Main Street, 2 E-O, Frankfort, KY 40621[ir-accordance-with-921
KAR 2:055 0r 922 KAR 2:260].

Section 9. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "DCC-600, Employee Child Care Assistance Partnership
Application and Contract”, 09/22; and

(b) BObC Employee Child Care Assistance Partnership
Noti ce o001/2%aR23.ono,

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Cabinet for Health and Family
Services, Department for Community Based Services, 275 East Main
Street, Frankfort, Kentucky 40621, Monday through Friday, 8 a.m. to
4: 30 p.m. This materi al may
site at https://chfs.ky.gov/agencies/dcbs/Pages/default.aspx.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of

Leg|slat|ve and R gPIatory Affairs, 275 East Main Street 5 W-A,
IFfatkfr Kehu?c&/ 48621.° fhone 2502-562. 5716, 3a% B6> S6u-
7091; email CHFSregs@ky.gov.
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ADMINISTRATIVE REGULATIONS AMENDED AFTER PUBLIC HEARING
OR RECEIPT OF WRITTEN COMMENTS

FINANCE AND ADMINISTRATION CABINET
Kentucky Retirement Systems
(Amended After Comments)

105 KAR 1:411. Hospital and medical insurance for retired
members and Kentucky Retirement Systems Insurance Fund
Trust.

RELATES TO: KRS 16.505, 16.576(4), 61.505(1)(g), 61.510,
61.701, 61.702, 78.510, 78.5536, 26 U.S.C. 105(b), 115, 213(d), 42
U.S.C. 1395y(b), Pub.L. 111-148

STATUTORY AUTHORITY: KRS 61.505(1)(g), 61.702, 78.5536

NECESSITY, FUNCTION, AND CONFORMITY: KRS
61.505(1)(g) authorizes the Kentucky Public Pensions Authority to
promulgate administrative regulations on behalf of the Kentucky
Retirement Systems and the County Employees Retirement System
that are consistent with KRS 16.505 to 16.652, 61.510 to 61.705,
and 78.510 to 78.852. KRS 61.702 and 78.5536 provide for the
systems operated by the Kentucky Public Pensions Authority to offer
hospital and medical insurance coverage to recipients (including
retired members and some beneficiaries of deceased members),
their spouses, and their disabled or dependent children, and require
the promulgation of administrative regulations concerning
requirements for medical insurance reimbursement programs. This
administrative  regulation establishes procedures for the
administration of the hospital and medical insurance benefits
provided by the Kentucky Retirement Systems and the County
Employees Retirement System, as well as establishes eligibility
requirements, necessary documentation for proof of insurance,
deadlines for filing for reimbursement, and forms.

Section 1. Definitions.

(1) "Agency" means:

(a) Prior to April 1, 2021, the Kentucky Retirement Systems,
which administered the State Police Retirement System, the
Kentucky Employees Retirement System, and the County
Employees Retirement System; and

(b) Beginning April 1, 2021, the Kentucky Public Pensions
Authority, which is authorized to carry out the day-to-day
administrative needs of the Kentucky Retirement Systems
(comprised of the State Police Retirement System and the Kentucky
Employees Retirement System) and the County Employees
Retirement System.

(2) "Boards" means the Board of Trustees of the Kentucky
Retirement Systems and the Board of Trustees of the County
Employees Retirement System.

(3) "Complete" means all required sections of a form are filled
out, the form has been fully executed by the recipient or the
recipientds | egal representati
required by the form is included with the form.

(4) "Dependent child" is defined in KRS 16.505(17) and
78.510(49).

(5) "Eligible spouse and dependent children" means spouses
and dependent children who are eligible to receive all or a portion of
their premiums paid for by the Boards in accordance with KRS
61.702 and 78.5536.

(6) "File" means a form or document has been received at the
retirement office by mail, fax, secure email, in-person delivery, or via
Self Service on the Web site maintained by the agency (if available).

(7) "MEM" means:

(a) A Medicare eligible member who is retired and reemployed
with a participating employer which offers the member a hospital and
medical insurance benefit, or by a participating employer which is
prevented from offering a hospital and medical benefit to the
member as a condition of reemployment under KRS 70.293, 95.022,
or 164.952; and

(b) A Medicare eligible member who is retired and whose
spouse meets the following criteria:

1. The spouse is also a [retired-Jmember;

2. The spouse is reemployed with a participating employer

v e
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which offers the spouse a hospital and medical insurance benefit, or
by a participating employer which is prevented from offering a
hospital and medical benefit to the spouse as a condition of
reemployment under KRS 70.293, 95.022, or 164.952; and

3. The s p 0 u praimsumregquired-toprovide-the-spouse
with] hospital and medical insurance plan coverage is provided by
the[fully-erpartially paid-based-on-the-Medicare-eligible] retired
me mb er 0 s pbrsuard folagpsevidedin] KRS 61.702(2)[{4)]
and 78.5536(2)[{4}].

(8) "Member" is defined in KRS 16.505(21), 61.510(8), and
78.510(8).

(9) "Monthly contribution rate" means:

(@) The amount determined by the boards as the maximum
contribution the systems will pay toward the premium of a retired
member who began participating in the systems on or before June
30, 2003; or

(b) For a retired member who began participating in the system
on or after July 1, 2003, the amount per month earned by the retired
member based on years of service as provided in KRS 61.702(4)(e)
and 78.5536(4)(e).

(10) "Premium" means the monthly dollar cost required to
provide hospital and medical insurance plan coverage for a
recipient, a recipientds

(11) "Provide" when used in reference to a form or other
document, means the agency makes a form or document available
on its Web site (if appropriate) or, upon request by a recipient or
other person, by mail, fax, secure email, or via Self Service on the
Web site maintained by the agency (if available).

(12) "Qualifying event" means a change in life circumstances
that meettheagencyd s requirement for a
hospital and medical insurance plan, or sign up for a new one
outside of new or open enrollment when the alteration is consistent
with the change; the agency shall provide a list of qualifying events
annually to the members.

(13) "Recipient” is defined in KRS 16.505(26), 61.510(27), and
78.510(26).

(14) "Retired member"
61.510(24), and 78.510(23).

(15) "Retirement allowance" is defined in KRS 16.505(12),
61.510(16), and 78.510(16).

(16) "Retirement office"
61.510(31), and 78.510(29).

(17) "Systems" means the State Police Retirement System, the
Kentucky Employees Retirement System, and the County
Employees Retirement System.

is defined in KRS 16.505(11),

is defined in KRS 16.505(28),

Section 2. Trust Fund. (1) Pursuant to KRS 61.701, fund assets
shall be dedicated for use toward health benefits, as provided in

KR& 61d702aahdl 78.5536 papdas permittgd udder2é th®.@. 166t i o n

and 106 of the United States Internal Revenue Code, to retired
recipients and employees of employers participating in the systems.
Certain dependents or beneficiaries shall be included, such as
qualified beneficiaries as described in 42 U.S.C. 300bb-8(3) of the
United States Public Health Service Act.

(2) The boards may adopt a trust agreement and take all action
authorized by KRS 61.701(6).

Section 3. Contribution Rates. (1)(a) The boards shall adopt
monthly contribution rates as follows:

1. Medicare eligible coverage;

2. Non-Medicare eligible coverage; and

3. MEM coverage.

(b) The boards may choose to adopt a monthly contribution rate
for MEM coverage that is separate from the monthly contribution rate
the Boards adopts for Medicare and non-Medicare eligible
coverage, or may choose to adopt a monthly contribution rate that is
the same for Non-Medicare eligible coverage and MEM coverage.

(2) The boards shall adopt a contribution plan for each monthly
contribution rate in subsection (1) of this section.

(3) The boards may adopt separate contribution rates for:

spouse,
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(a) Tobacco and non-tobacco users, and
(b) Wellness or wellbeing promise completion and incompletion.

Section 4. Payments by the Boards. (1) The monthly
contribution rate paid by the boards towards premiums for a recipient
or eligible spouse or dependent child shall not exceed the monthly
contribution rate to which the recipient is entitled under KRS 61.702
and 78.5536.

(2) For a retired member who retired based on reciprocity with
any other state-administered retirement system, the boards shall not
pay more than a portion of the single monthly contribution rate for
the hospital and medical insurance plan chosen by the retired
me mber based on the retired
systems.

(3)(a) A retired member who is not Medicare eligible or is a MEM
may cross-reference health insurance coverage with a spouse
enrolled in the same hospital and medical insurance plan.

(b) A retired member identified in paragraph (a) of this
subsection who has hazardous service and a membership date prior
to July 1, 2003 may be able to use any unused portion of the monthly
contribution rate the retired member is entitled to receive toward the
premium cost attributable to t
the premium is not fully paid by the boards pursuant to KRS 61.702
and 78.5536.

(4) Pursuant to KRS 61.702(4)(d), 61.702(4)(e)5.,
78.5536(4)(d), and 78.5536(4)(e)5., funds from the insurance trust
fund or the 401(h) accounts provided for in KRS 61.702(3)(b) and
78.5536(3)(b) shall be used to pay a percentage of the monthly
contribution rate for family coverage for eligible spouses and
dependent children as defined in KRS 16.505(17) and 78.510(49).

(5)(a) Members not eligible for Medicare who began
participation in the system on or after July 1, 2003 and have accrued
an additional full year of service as a participating employee beyond
his or her career threshold may receive an additional five_(5) dollar
[€$5)-]contribution toward monthly hospital and medical insurance
premiums in accordance with KRS 61.702(4)(e)6.b. and
78.5536(4)(e)6.b.

(b)1. If a member who is eligible for an additional five_(5) dollar
[€$5)-]contribution pursuant to paragraph (a) of this subsection has
service in multiple systems operated by the agency, each system in
which the member participates that meets the requirements of KRS
61.702(4)(e)6.b.iii. and 78.5536(4)(e)6.b.iii shall pay a portion of the
additional five (5) dollar contribution based on the percentage of the
member 6s service in each syste

2. If a member who is eligible for an additional five (5) dollar
contribution pursuant to paragraph (a) of this subsection has service
in multiple systems operated by the agency, and not all of the
systems in which the member participates meet the requirements of
KRS 61.702(4)(e)6.b.iii. and 78.5536(4)(e)6.b.iii, only those systems
that meet the requirements of KRS 61.702(4)(e)6.b.ii. and
78.5536(4)(e)6.b.iii shall pay a portion of the additional five (5) dollar
contribution based on the
each system.

Section 5. Premiums Paid by Recipient. (1) Any premium
amount that is not paid or payable by the insurance trust fund
established under KRS 61.701 or a 401(h) account in accordance
KRS 61.702 and 78.5536 shall be deducted from the monthly
retirement allowance of the recipient.

(2)(a) If the amount of a premium is not fully paid by the
insurance trust fund established under KRS 61.701, a 401(h)
account , and the recipientos
recipient shall pay the balance of the premium monthly by electronic
transfer of funds by filing a complete Form 6131, Bank Draft
Authorization for Direct Pay Accounts, at the retirement office.

(b) If a complete Form 6131, Bank Draft Authorization for Direct
Pay Accounts, is required and is not filed at the retirement office,
then the recipient, their spouse, and any disabled or dependent
children shall not be enrolled in a hospital and medical insurance
plan established pursuant to KRS 61.702 and 78.5536.

(c)1. If the electronic transfer of funds based on a complete Form
6131, Bank Draft Authorization for Direct Pay Accounts, on file at the
retirement office fails, then the agency shall provide an invoice to the
recipient.
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2. If a recipient fails to remit the balance of the premium by the
date provided on the invoice, then the enrollment of the recipient,
their spouse, and any disabled or dependent children in the hospital
and medical insurance plan shall be cancelled the month after the
last month the recipient paid the premium.

(d) If the hospital and medical insurance plan coverage of a
recipient, their spouse, or any disabled or dependent children is
cancelled pursuant to this subsection, the recipient shall not be
eligible to enroll in a hospital and medical insurance plan established
pursuant to KRS 61.702 and 78.5536 until the next open enrollment
period for hospital and medical insurance plan coverage.

e r Sedtion $.e Eligihility ¢o Participalei ih Hospital hnd Médeal
Insurance Plans. (1) A person shall not be eligible to participate in
the hospital and medical insurance plans established pursuant to
KRS 61.702 and 78.5536 until the person is a recipient of a monthly
retirement allowance, except as provided in KRS 16.576(4).

(2) A person who retires under disability retirement shall not be
eligible to participate in the hospital and medical insurance plans
established pursuant to KRS 61.702 and 78.5536 until the month the
person receives his or her first monthly retirement allowance
myment.s e , if the spouseods

(3) A recipientds spouse,
not be eligible to participate in the hospital and medical insurance
plans established pursuant to KRS 61.702 and 78.5536 unless the
recipient is participating in the hospital and medical insurance plans
established pursuant to KRS 61.702 and 78.5536.

(4) An alternate payee shall not be eligible for participation in the
hospital and medical insurance plans established pursuant to KRS
61.702 and 78.5536.

Section 7. Participation in a Hospital and Medical Insurance
Plan. (1) A recipient, spouse, or disabled or dependent child who is
Medicare eligible, except individuals identified in subsection (2) of
this section, shall participate in the hospital and medical insurance
plan established for Medicare eligible recipients pursuant to KRS
61.702 and 78.5536.

(2) MEMSs, and spouses of MEMs and disabled or dependent
children of MEMs who are Medicare eligible, shall participate in the
group hospital and medical insurance plan established for MEMs
pursuant to KRS 61.702(2)(b)3.b. and 78.5536(2)(b)3.b..

(3) A recipient, spouse, or disabled or dependent child who is
not Medicare eligible shall participate in a non-Medicare eligible
group hospital and medical insurance plan established pursuant to
KRS 61.702 and 78.5536.

(4) If a recipient, spouse, or disabled or dependent child is
eligible for Medicare but the other persons enrolled in a group
hospital and medical insurance plan are not, then the recipient,
spouse, or disabled or dependent child who is not eligible for
Medicare may continue to participate in the non-Medicare eligible
group hospital and medical insurance plan established pursuant to
service i

(5) Members identified in subsections (1) through (4) of this
section may waive enroliment in the hospital and medical insurance
plan by filing:

(a) A completed form 6200, KPPA Health Plans for Medicare
Eligible Persons, for Medicare eligible recipients, or

(b) A completed form 6200, Retiree Health Insurance
Enrollment/Change Form, for MEMs and non-Medicare eligible
recipients.

(6) Members identified in subsections (1) through (4) of this
kelctipn whe tld noteemrellnin or avhive ahe dospita and tmiedéical
insurance plan shall be automatically enrolled in an appropriate
default plan in accordance with Section 9 of this administrative
regulation.

Section 8. Required Forms. (1) If the Boards use the group
hospital and medical insurance provided by the Kentucky
Department of Employee Insurance to provide health insurance
coverage for its non-Medicare eligible recipients, spouses, disabled
or dependent children, and MEMs, then the agency shall provide
these recipients and MEMs with the Form 6200, Retiree Health
Insurance Enroliment/Change Form, required for enrollment, waiver,
or changes to the group hospital and medical insurance plan.
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(2) On behalf of the Boards, the agency shall arrange hospital
and medical insurance coverage for Medicare eligible recipients,
spouses, and disabled or dependent children, except MEMs. The
agency shall provide these recipients with the Form 6200, KPPA
Health Plans for Medicare Eligible Persons, required for enroliment,
waiver, or changes to the hospital and medical insurance plans.

(3) The agency shall provide the Form 6256, Designation of
Spouse and/or Dependent Child for Health Insurance Contributions,
for recipients to complete to receive health insurance contributions
toward an eligible spouse and dependent children who are between
the ages of eighteen (18) and twenty-two (22).

Section 9. Default Plans. (1) The boards shall adopt a default
plan for new retired members upon initial enrollment, and for
recipients who do not file a complete insurance enroliment form
during annual open enroliment, when required.

(2) The Boards shall adopt a default plan for retired members
and recipients who are Medicare eligible, and a default plan for
retired members and recipients who are non-Medicare eligible and
recipients who are subject to 42 U.S.C. 1395y.

Section 10. Initial and Annual Enrollment and Qualifying Events.
(2)(a) The recipient shall file complete insurance enrollment forms
as described in Section 8 of this administrative regulation at the
retirement office by the last day of the month the initial retirement
allowance is paid.

(b) If the recipient fails to file the complete insurance enroliment
forms as described in Section 8 of this administrative regulation at
the retirement office by the last day of the month prior to the month
the initial retirement allowance is paid, the retired member shall be
automatically enrolled in the appropriate default plan adopted by the
Boards as described in Section 9 of this administrative regulation.

(c) If the recipient identified in paragraph (a) of this subsection
files the completed insurance enrollment forms as described in
Section 8 of this administrative regulation by the last day of the
month in which he or she receives his or her initial retirement
allowance payment, the retired member will be enrolled in the
selection indicated on the form effective the first day of the following
month.

(2) If arecipient has a qualifying event, the recipient shall file the
complete insurance enrollment forms as described in subsections
(1) or (2) of Section 8 of this administrative regulation at the
retirement office within the time period prescribed by state and
federal law and the health insurance plan documents.

(3)(a) The recipient shall file the complete insurance enroliment
forms as described in Section 8 of this administrative regulation at
the retirement office by the last day of the month of the annual open
enrollment period when enrollment is mandatory.

(b) If the recipient fails to file the complete insurance enroliment
forms as described in Section 8 of this administrative regulation at
the retirement office by the last day of the month of the annual open
enrollment period when enrollment is mandatory, the recipient shall
be automatically enrolled in the default plan adopted by the boards
as described in Section 9 of this administrative regulation.[-]

(c) When enroliment is not mandatory, the recipient, and the
reci pientds spouse
will remain in the same plan with the same level of coverage as the
previous plan year.

(4)(a)1. In order to receive health insurance contributions toward
an eligible spouse or a dependent child who is between the ages of
eighteen (18) and twenty-two (22), the recipient shall file a complete
Form 6256, Designation of Spouse and/or Dependent Child for
Health Insurance Contributions, by November 30th of the calendar
year prior to the calendar year in which coverage is effective,
regardless of whether enrollment is mandatory or not mandatory.

2. If a qualifying event results in a new eligible spouse or
dependent child, in order to receive health insurance contributions
toward the eligible spouse or a dependent child who is between the
ages of eighteen (18) and twenty-two (22), the recipient shall file a
complete Form 6256, Designation of Spouse and/or Dependent
Child for Health Insurance Contributions.

(b)1. If the recipient does not file a complete Form 6256,
Designation of Spouse and/or Dependent Child for Health Insurance
Contributions, in accordance with paragraph (a) of this subsection,

a n ddred asspplizdble,d

health insurance contributions shall not be paid toward the
premiums for an eligible spouse or dependent children unless a
complete Form 6256 is filed at the retirement office in the calendar
year in which coverage is in effect.

2. If the recipient files a complete Form 6256, Designation of
Spouse and/or Dependent Child for Health Insurance Contributions,
between December 1 and December 31 of the calendar year prior
to the calendar year in which coverage is effective, then health
insurance contributions may be paid for an eligible spouse or a
dependent child who is between the ages of eighteen (18) and
twenty-two (22) as of January of the calendar year in which coverage
is effective. If the health insurance contributions are not paid for an
eligible spouse or a dependent child as of January of the calendar
year in which coverage is effective, then health insurance
contributions shall be paid starting in February of the calendar year
in which coverage is effective and the recipient shall also be
reimbursed for the January health insurance contributions for the
eligible spouse or dependent child.

3. If the recipient files a complete Form 6256, Designation of
Spouse and/or Dependent Child for Health Insurance Contributions,
prior to December 31 of the calendar year in which coverage is in
effect, health insurance contributions shall be paid toward premiums
for an eligible spouse or a dependent child who is between the ages
of eighteen (18) and twenty-two (22) in any month in the calendar
year in which coverage is effective after the Form 6256 is filed at the
retirement office. If a complete Form 6256 is filed at the retirement
office prior to December 31 of the calendar year in which coverage
is in effect, the recipient shall also be reimbursed for up to three (3)
months of health insurance contributions for the eligible spouse and
dependent children.

Section 11. Changes in Spouse and Disabled or Dependent
Child Eligibility. (1) Recipients, spouses, and disabled or dependent
children shall notify the agency of any change that may affect the
eligibility of the spouse, disabled child, or dependent child to enroll
in a hospital and medical insurance plan offered by the agency or
the eligibility of the spouse or dependent child to have all or a portion
of their premiums paid for by the boards in accordance with KRS
61.702 and 78.5536.

(2)(a) The recipient shall be required to repay any premiums that
were paid by the boards after the spouse or dependent child ceased
to be eligible to have all or portion of their premiums paid in
accordance with KRS 61.702 and 78.5536.

(b) If the agency is unable to recover from the recipient the full
amount of premiums paid in accordance with paragraph (a) of this
subsection, the agency may withhold any remaining amount from
the recipientds monthly retire

(c) If the agency is not able to recover the full amount of the
premiums paid in accordance with paragraphs (a) and (b) of this
subsection, the agency may recover any remaining amount from the
spouse or dependent child.

Section 12. Medical Insurance Reimbursement Plan for
Recipients Living Outside of Kentucky. (1) A recipient may
participate in the medical insurance reimbursement plan pursuant to

o rKRE é1p7e26y &nd 78.5636(6)! if the recipient lives in an area
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outside of the coverage of the group hospital and medical insurance
plans offered by the agency.

(2) The medical insurance reimbursement plan shall be
available in any month the recipient:

(a) Resides outside of Kentucky,

(b) Is not eligible for the same level of hospital and medical
benefits as recipients who resided inside of Kentucky with the same
Medicare status, and

(c) Has paid hospital and medical insurance plan premiums
capable of being reimbursed.

(3) Recipients eligible to participate in the medical insurance
reimbursement plan shall be reimbursed up to the applicable
monthly contribution rate for premiums paid for hospital and medical
coverage | ess any premiums paid

(4)(@) In order to receive the applicable reimbursement, an
eligible recipient shall file a Form 6240, Application for Out of State
Reimbursement for Medical Insurance, and as applicable Form
6256, Designation of Spouse and/or Dependent Child for Health

ment
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Insurance Contributions, at the retirement office with one (1) or more
of the following as proof of coverage and payment of premiums for
hospital and medical insurance that covers the entire time period for
the requested reimbursement:

1. Form 6241, Employer Certification of Health Insurance for
Health Insurance Reimbursement Plan, completed by the employer;

2. Form 6242, Insurance Agency/Company Certification of
Health Insurance for Health Insurance Reimbursement Plan,
completed by the insurance agency or company;

3. A signed statement from the employer listing individual(s)
covered, dates of hospital and medical insurance coverage, amount
of premiums deducted from wages, and the cost of the single
coverage; or

4. A signed statement or invoice from the insurance company
listing individual(s) covered, the dates and cost of single hospital and
medical insurance coverage, along with proof of payment such as a
receipt or bank statement clearly indicating payment for the
statement or invoice provided.

(b)1. If any provided documentation is deemed insufficient by
the agency, the agency may request additional proof of medical and
hospital insurance coverage or payment.

2. The agency may verify the recipient 6 s
reimbursement for hospital and medical insurance by requesting
verification of coverage and payments directly from the insurance
company indicated on the Form 6240, Application for Out of State
Reimbursement for Medical Insurance.

(5) An eligible recipient may file for reimbursement quarterly
each calendar year in accordance with subsection (4) of this section.

(6) If the eligible recipient files for reimbursement in accordance
with subsection (4) of this section, the eligible recipient shall be
reimbursed on the following schedule:

(a) In February, when all documentation is filed at the retirement
office by January 20;

(b) In May, when all documentation is filed at the retirement
office by April 20;

(c) In August, when all documentation is filed at the retirement
office by July 20; or
(d) In November, when all documentation is filed at the retirement
office by October 20.

(7) The agency shall not reimburse an eligible recipient for
premiums for a calendar year in which the eligible recipient failed to
file a request for reimbursement in accordance with subsection (4)
of this section by March 20 of the following calendar year.

(8)(a) If a recipient receives a payment from the agency that
does not qualify as a premium reimbursement, the recipient shall
return the payment to the agency at the retirement office.

(b) If the recipient fails to return the payment, the agency may

withhol d t he payment from the
allowance payment.
Section 13. Dollar Contribution Medical Insurance

Reimbursement Plan for Recipients Hired on or after July 1, 2003.

(1) Beginning January 1, 2023, a recipient with a hire date on or
after July 1, 2003 may participate in the hospital and medical
insurance dollar contribution reimbursement plan pursuant to KRS
61.702(6) and 78.5536(6), if the recipient chooses to purchase a
hospital and medical insurance plan not provided by the systems.

(2) Recipients eligible to participate in the dollar contribution
medical insurance reimbursement plan shall be reimbursed up to the
applicable monthly contribution rate for premiums paid for hospital
and medical coverage | ess any
employer.

(3)(@) In order to receive the applicable reimbursement, an
eligible recipient shall file a Form 6280, Application for Dollar
Contribution Reimbursement for Medical Insurance, at the
retirement office with one (1) or more of the following as proof of
payment of premiums for hospital and medical insurance coverage
that covers the entire time period for the requested reimbursement:

1. Form 6281, Employer Certification of Health Insurance for
Dollar Contribution Reimbursement Plan, completed by the
employer;

2. Form 6282, Insurance Agency/Company Certification of
Health Insurance for Dollar Contribution Reimbursement Plan,
completed by the insurance agency or company;

3. A signed statement from the employer listing individual(s)
covered, dates of hospital and medical insurance coverage, amount
of premiums deducted from wages, and the cost of the single
coverage; or

4. A signed statement or invoice from the insurance company
listing the individual(s) covered, dates, and cost of single hospital
and medical insurance coverage; along with proof of payment such
as a receipt or bank statement clearly indicating payment for the
statement or invoice provided.

(b)1. If any provided documentation is deemed insufficient by
the agency, the agency may request additional proof of medical and
hospital insurance coverage or payment.

2. The agency may veri fy t he r
reimbursement for hospital and medical insurance by requesting
verification of coverage and payments directly from the insurance
company indicated on the Form 6280, Application for Dollar
Contribution Reimbursement for Medical Insurance.

(4) An eligible recipient may file for reimbursement in
accordance with subsection (3) of this section, quarterly each
calendar year.

(5) If the eligible recipient files a request for reimbursement in

el i gi b iakcordapce withosubsection (3) of this section, the eligible recipient

shall be reimbursed on the following schedule:

(a) In February, when all documentation is filed at the retirement
office by January 20;

(b) In May, when all documentation is filed at the retirement
office by April 20;

(c) In August, when all documentation is filed at the retirement
office by July 20; or

(d) In November, when all documentation is filed at the
retirement office by October 20.

(6) The agency shall not reimburse an eligible recipient for
premiums for a calendar year in which the eligible recipient failed to
file a request for reimbursement in accordance with subsection (3)
of this section by March 20 of the following calendar year.

(7)(a) If a recipient receives a payment from the agency that
does not qualify as a premium reimbursement, the recipient shall
return the payment to the agency at the retirement office.

(b) If the recipient fails to return the payment, the agency may
withhol d t he payment from the
allowance payment.

Section 14. Incorporation by Reference. (1) The following
material is incorporated by reference:

(@) Form 6131, "Bank Draft Authorization for Direct Pay
Accounts”, April 2021;

(b) Form 6200, "KPPA Health Plans for Medicare Eligible
Persbng"j Septembes 202ho nt hl y retirement

(c) Form 6200 "Retiree Health Insurance Enroliment/Change
Form", September 2022;

(d) Form 6256, "[dDesignation of Spouse and/or Dependent
Child for Health Insurance Contributions", September 2022;

(e) Form 6240, "Application for Out of State Reimbursement for
Medical Insurance," September 2022;

(f) Form 6241, "Employer Certification of Health Insurance for
Health Insurance Reimbursement Plan”, September 2022;

(g) Form 6242, "Insurance Agency/Company Certification of
Health Insurance for Health Insurance Reimbursement Plan",
September 2022;

(h) Form 6280, Dollar  Contribution

"Application  for
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(i) Form 6281, "Employer Certification of Health Insurance for
Dollar Contribution Reimbursement Plan", September 2022;

()) Form 6282, "Insurance Agency/Company Certification of
Health Insurance for Dollar Contribution Reimbursement Plan”,
September 2022;

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Kentucky Public Pensions
Authority, 1260 Louisville Road, Frankfort, Kentucky 40601, Monday
through Friday, 8 a.m. to 4:30
kyret.ky.gov.

ecipier

p.

reci

m.



VOLUME 49, NUMBER 8i FEBRUARY 1, 2023

DAVID L. EAGER, Executive Director

APPROVED BY AGENCY: January 4, 2023

FILED WITH LRC: January 5, 2023 at 12:50 p.m.

CONTACT PERSON: Jessica Beaubien, Policy Specialist,
Kentucky Public Pensions Authority, 1260 Louisville Road,
Frankfort, Kentucky 40601, phone (502) 696-8570, fax (502) 696-
8801, email Legal.Non-Advocacy@kyret.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Jessica Beaubien

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes procedures for the administration of the
health and hospital insurance benefits provided by the Kentucky
Retirement Systems and the County Employees Retirement
System, as well as establishes eligibility requirements, necessary
documentation for proof of insurance, deadlines for filing for
reimbursement, and forms.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish procedures for
the administration of the health and hospital insurance benefits
provided by the Kentucky Retirement Systems and the County
Employees Retirement System, as well as establishes eligibility
requirements, necessary documentation for proof of insurance, and
forms. In addition, this administrative regulation satisfies the
requirements in KRS 61.702(6) and 78.5536(6) to promulgate an
administrative  regulation to establish medical insurance
reimbursement programs for members who began participating in
the system on or after July 1, 2003 and purchase their own hospital
and medical insurance, and for retirees who are not eligible for the
same level of hospital and medical benefits as recipients living in
Kentucky.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 61.505(1)(g) authorizes the Kentucky
Public Pensions Authority to promulgate administrative regulations
on behalf of the Kentucky Retirement Systems and the County
Employees Retirement System that are consistent with KRS 61.510
to 61.705, 16.505 to 16.652, and 78.510 to 78.852. KRS 61.702 and
78.5536 provide for the systems operated by the Kentucky Public
Pensions Authority to offer hospital and medical insurance coverage
to recipients (including retired members and some beneficiaries of
deceased members), their spouses, and their disabled or dependent
children, this administrative regulation conforms to the authorizing
statute by establishing procedures for the administration of the
health and hospital insurance benefits by the systems. Additionally,
this administrative regulation satisfies the requirements in KRS
61.702(6) and 78.5536(6) to promulgate an administrative regulation
to establish medical insurance reimbursement programs for
members who began participating in the system on or after July 1,
2003 and purchase their own hospital and medical insurance, and
for retirees who are not eligible for the same level of hospital and
medical benefits as recipients living in Kentucky.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of the
statutes by establishing procedures for the administration of the
health and hospital insurance benefits provided by the Kentucky
Retirement Systems and the County Employees Retirement
System, as well as establishes eligibility requirements, necessary
documentation for proof of insurance, deadlines for filing for
reimbursement, and forms in accordance with KRS 61.702 and
78.5536.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is a new administrative regulation, not an
amendment to an existing regulation.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation, not an
amendment to an existing regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This is a new administrative regulation, not an
amendment to an existing regulation.

1637

(d) How the amendment will assist in the effective administration
of the statutes: This is a new administrative regulation, not an
amendment to an existing regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: One (1) entity that provides day-to-day
operations for three (3) public pensions systems: Kentucky Public
Pensions Authority (the public pension systems are the Kentucky
Employees Retirement System, the County Employees Retirement
System, and the State Police Retirement System). Potentially, as
many as 401,043 individuals who are members of the Kentucky
Employees Retirement System, County Employees Retirement
System, and State Police Retirement System, and the spouses,
disabled or dependent children, and beneficiaries of these
members.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: This administrative regulation requires the
Boards of Trustees responsible for the governance of the Kentucky
Employees Retirement System, County Employees Retirement
System, and State Police Retirement System to adopt monthly
contribution rates that comply with KRS 61.702 and 78.5536. The
Kentucky Public Pensions Authority must administer the health and
hospital insurance plans as well as the reimbursement programs
required by KRS 61.702 and 78.5536.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The cost of compliance with this administrative
regulation for the Kentucky Public Pensions Authority and the
systems for which it provides day-to-day operations should be
negligible, as this administrative regulation is already being
administered as written.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The Kentucky Public Pensions
Authority and the systems for which it provides day-to-day
operations will have greater assurance that the statutory
requirements for administering the health and hospital insurance
benefits and reimbursement programs are met.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The costs associated with the implementation of this
administrative regulation should be negligible.

(b) On a continuing basis: The costs associated with the
implementation of this administrative regulation should be negligible.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Administrative expenses of the Kentucky Public Pensions Authority
are paid from the Retirement Allowance Account (trust and agency
funds).

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There is
no increase in fees or funding required.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation does not establish any fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied. All
regulated entities are subject to the same processes and
procedures.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation impacts the Kentucky Public Pensions Authority and the
three systems for which it provides day-to-day operations (the
County Employees Retirement System, the Kentucky Employees
Retirement System, and the State Police Retirement System).
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(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 61.505(1)(g), 61.702, 78.5536.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect. This
administrative regulation will not significantly affect revenues of a
state or local government agency.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? None.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None.

(c) How much will it cost to administer this program for the first
year? The cost to Kentucky Public Pensions Authority to administer
this administrative regulation should be negligible because this
administrative regulation is already being administered as written.

(d) How much will it cost to administer this program for
subsequent years? The cost to Kentucky Public Pensions Authority
to administer this administrative regulation should be negligible
because this administrative regulation is already being administered
as written.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): None.

Expenditures (+/-): None.

Other Explanation: The fiscal impact of this administrative
regulation should be negligible because this administrative
regulation is already being administered as written.

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full
year the administrative regulation is to be in effect.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? None.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? None.

(c) How much will it cost the regulated entities for the first year?
Unknown.

(d) How much will it cost the regulated entities for subsequent
years? Unknown.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-): None.

Expenditures (+/-): Unknown.

Other Explanation: The fiscal impact of this administrative
regulation should be negligible because this administrative
regulation is already being administered as written.

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic impact”
means an overall negative or adverse economic impact from an
administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)]. This administrative
regulation will not have a "major economic impact" because this
administrative regulation is already being administered as written.

1638



VOLUME 49, NUMBER 8i FEBRUARY 1, 2023
PROPOSED AMENDMENTS

Public comment periods for ordinary, non-emergency regulations are at least two months long. For other

regulations with open comment periods, please also s e e

GENERAL GOVERNMENT CABINET
Kentucky State Board of Accountancy
(Amendment)

201 KAR 1:190. Examination sections, applications, and
procedures.

RELATES TO: KRS 325.270, 325.261

STATUTORY AUTHORITY: KRS 325.240(2), 325.270(1), (2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
325.240(2) authorizes the board to promulgate administrative
regulations to administer KRS Chapter 325. KRS 325.270(1) and (2)
require the board to authorize examinations for individuals seeking
to become certified public accountants and authorize the board to,
by administrative regulation, promulgate standards and fees
governing all examination policies and procedures. KRS 325.261(4)
requires passage of an examination prior to a person becoming
licensed as a certified public accountant and for the board to
determine the subjects to be included on the examination. This
administrative regulation establishes the subjects, also referred to
as sections, to be included on the examination, and the procedures
and fees associated with the administration of the examination.

Section 1. Definitions.

(1) "Accounting course" means the subject matter contained in
the course description or catalog issued by a college or university
includes auditing, tax, accounting standards, principles, or
processes.

(2) "AICPA" means the American Institute of Certified Public
Accountants, the entity that prepares and grades the Uniform CPA
Examination.

(3) "Business-related subjects" means courses that contain in
the course prefix or title, an indication that the course subject matter
is one (1) of the following: business, finance, marketing,
management, economics, computers, statistics, or accounting.

(4) "CLEP credit" means credit granted by a university or college
to a prospective student who obtains a passing score on an exam
administered through the College Level Examination Program.

(5) "DSST credit" means credit granted by a university or college
to a prospective student who obtains a passing score on an exam
administered through the Dantes Subject Standardized Testing
program.

(6) "Life assessment course" means a course in which a student
earns credit at a university or college based upon the student's
personal life and work experiences.

(7) "Major or concentration in accounting" means a minimum of
thirty-nine (39) semester hours in business-related subjects, of
which twenty-seven (27) semester hours consist of accounting
courses.

(8) "NASBA" means the National Association of State Boards of
Accountancy, which operates a nationwide computer data bank for
candidates applying to sit for the Uniform CPA Examination.

(9) "Official transcript" means an official document issued by a
college or university that:

(a) States the college course work completed, degrees
awarded, and the date the degree was awarded; and

(b) Contains an authorizing signature or seal.

(10) "Prometric or its successor" means the testing service in
charge of administering the Uniform CPA Examination.

(11) "Quarter hour" means 66/100ths of a semester hour.

(12) "Uniform CPA Examination" means the computer-based
version of the licensure examination administered by the AICPA.

Section 2. Examination. The board shall use the Uniform CPA
Examination prepared by the AICPA as the examination every
candidate seeking to receive a license shall sit for and obtain a
passing grade for licensure.
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Section 3. Grading Procedures and Acquiring Credit for
Obtaining a Passing Score.

(1) An exam candidate shall receive a passing score on all
sections of the examination to be eligible to receive a license.

(2) The passing score shall be seventy-five (75) on each section.

(3) An exam candidate shall not sit for the same section of the
examination until after the candidate receives a score for that
section.

(4) If an exam candidate initially receives a passing score on a
section of the Uniform CPA Examination, the candidate shall have
an eighteen (18) month[s] period in which to obtain a passing score
on the remaining sections of the examination. The eighteen (18)
month period shall begin on the date that the first passing score is
released by NASBA and concludes on the date the candidate sits
for the final test section passed, regardless of when the score for
that final test section is released[fellowing-the-last-day-of the-menth

atio 6 °

(a) Failure to receive a passing score on the remaining sections
of the examination within the eighteen (18) months shall result in the
expiration of the initial passing score, but not other sections passed
during that eighteen (18) month period.

(b) All sections of the examination shall be passed during an
eighteen (18) month time period for the candidate to be considered
to have passed the examination.

(5) One (1) request to extend the time to retain passing scores
beyond the time restrictions contained in this section shall be
granted to a candidate. The extension shall expire the last day of the
calendar quarter from the date the candidate sat for the exam

section._Additional extensions may be granted by the board, for
good cause, upon a showing of circumstances beyond the
candidate's control.

Section 4. Initial Examination Applicants.

(2) Initial examination application process.

(@) An initial examination applicant shall submit a complete,
notarized Application for the Uniform CPA Examination.

(b) The applicant shall:

1. Indicate if the applicant has been convicted, plead guilty,
entered an Alford plea, or a plea of no contest to a felony or
misdemeanor, other than a minor traffic violation, and if so, submit
with the application:

a. A copy of the judgment or sentence of conviction;

b. A criminal record check report from the Kentucky
Administrative Office of the Courts, Courtnet Disposition System that
is dated within six (6) months of the date of the application, or a
similar document from the out-of-state agency where the conviction
was entered; and

c. A letter of explanation;

2. Indicate if the applicant has been denied admission to the
Uniform CPA Examination, and if so, attach to the application a letter
explaining the reason, date, and jurisdiction of the denial;

3. Indicate if the applicant has had disciplinary action taken
against any professional license, and if so, attach to the application:

a. A letter indicating the jurisdiction and date of action;

b. A copy of all records associated with the action; and

c. An explanation of the circumstances; and

4. Submit an official transcript from each college or university
that evidences completion of the educational requirements
established in KRS 325.261, which includes a major or
concentration in accounting. Course credit hours that are based
upon a quarter hour system shall be converted to semester hours.

(c) An applicant requesting reasonable accommodations in
testing due to a disability shall complete an Exam Applicant Special
Accommodations Request Form supported by documentation no
more than three (3) years old from a qualified examiner that shall
include:

1. A diagnosis of the disability; and
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